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1.1 It has been observed that a methodical compliance framework to the General Financial Rules,
2017 read with the Manual of Procurement of Goods, Manual of Procurement of Consultancy
and Other services and Manual of procurement of works is a pre-requisite in the Directorate
General of Shipping and this is being reiterated in specific light of the applicability of contract
management in this office order to all aspects of procurement and contracts in the Directorate
General of Shipping.

1.2 General Financial Rules (GFRs) are a compilation of rules and orders of Government of India
to be followed by instructions to be observed by all Departments and Organisations under the
Government and specified bodies except otherwise provided in these Rules. The GERs
facilitate efficiency rather than create impediments in smooth and timely implementation
while following principles of accountability and procedures of financial discipiine and
administrative due diligence. The aim of any rule is to provide framework within which an
organization manages its own business in a financially prudent manner without compromising
its flexibility to deal with varied situations.

1.3 Rule 21 (GFR) — Standards of financial propriety — Every officer incurring or authorizing
expenditure from public moneys should be guided by high standards of financial propriety.
Every officer should also enforce financial order and strict economy and see that all relevant
financial rules and regulations are observed by his own office and by subordinate disbursing
officers. Among the principles on which emphasis is generally laid are the following:-

(i) Every officer is expected to exercise the same vigilance in respect of expenditure
incurred from public moneys as a person of ordinary prudence would exercise in
respect of expenditure of his own money.

(i) The expenditure should not be prima facie more than the occasion demands.
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(iii) No authority should exercise its powers of sanctioning expenditure to pass an order
which will be directly or indirectly to its own advantage.

(iv) Expenditure from public moneys should not be incurred for the benefit of a particular
person or a section of the people, unless —
(a) A claim for the amount could be enforced in a Court of Law, or
(b) The expenditure is in pursuance of a recognized policy or custom.

1.4 Rule 22 (GFR) Expenditure from Public Funds: No authority may incur any expenditure or
enter into any liability involving expenditure or enter into any liability involving expenditure or
transfer of moneys for investment or deposit from public funds (Consolidated Fund/
Contingency Fund and the Public Accounts) unless the same has been sanctioned by a
competent authority.

1.5 Rule 23 -Delegation of Financial Powers — The financial powers of the Government have been
delegated to various subordinate authorities vide Delegation of Financial Powers Rules as
amended from time to time. The financial powers of the Government which have not been
delegated to an subordinate authority, shall vest in the Finance Ministry.

1.6 Rule 37- Responsibility of losses. An officer shall be held responsible for any loss sustained by
the Government through fraud or negligence on his part. He will also be held personally
responsible for any loss arising from fraud or negligence of any other officer to the extent to _
which it may be shown that he contributed to the loss by his own action or negligence.

The departmental proceedings for assessment of responsibility for the loss shall be conducted
according to the instructions contained in (Appendix 1- attached herewith as Annexure 1)
and those issued by the Ministry of Personnel from time to time.

1.7 GFR Chapter 8 — Rule 225 — General Principles for contract and Rule 226 - Management of
Contracts is to be complied and certified by the notified Contract Management Committee
which should be specifically notified for each contract awarded in the Directorate General of
Shipping. The Contract Management Committee ideally should be chaired by the Deputy
Director General of the respective branch on whose file the contract has been processed for
award and shall include the Deputy Director General ( Shipping) , Administration and the
Deputy Director General, (Finance & Accounts) or his representative and shall have specific
terms of reference with context to the Service Level Agreement as per the award of contract
and the contract management committee shall certify the satisfactory compliance of the
service level agreement

1.8 Standard Contract formats:- The office of the Director General of Shipping should adopt

standard contract formats for goods and services ( consulting and non-consulting) awarded
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post bidding on the E- Procurement portal and for GeM procurement the Service Level
agreements generated on the portal shall be the mandatory contract conditions alongside the
standard aspects to be covered.

1.9 Contract Conditions (Generic): - The conditions of contract in procurement shall provide an
appropriate allocation of rights and obligations, risks and liabilities, informed by an analysis of
which party is best placed to manage the risks, keeping in mind the costs and incentives o risk
allocation. (Annexure IX [ The World Bank — Procurement Regulations for IPF Borrowes —
Procurement in Invest project financing — Good, works, Non-consulting and Consulting
Services]— Contract conditions in International Competitive Procurement — a generic referral
document is annexed as Annexure 2

1.10 Manual of Procurement of Goods: Chapter 9 — specific contract management for
orders for supply of goods, these are guidelines for contract management and supplement the
contract generated on GeM and should be carefully whetted by the Contract Management
Committee for goods on delivery post issue of work order for supply. The contents of the
Chapter are annexed at Annexure 3.

1.11 Manual of procurement of Consultancy and Other Services specifies in Appendix 1

- Basic aims and fundamental Principles of Public Procurement ( Para 1.5, 1.6) which
encompasses the five R’s of procurement — Right Quantity/ Right Quality/ Right Price/ Right
Time and place/ Right Source and the concept of Value for money and fundamental principles
of Transparency Principle, Professional principle, Broader obligation principles, extended legal
responsibility principle and public Accountability principle. Para 11 delineates Model clauses
/ certificates as mentioned in Annexure 2 C of the Manual of procurement of consultancy and
Other services. Appendix 2 — lists the Legal aspects of Public Procurement ( Para 1.3 and Para
1.20 and Appendix 3 — Electronic Procurement ( E- Procurement) ( Para 4.5) and Chapter 8-
Monitoring of consultancy/ Other services contract mentions in Para 8.2 of the Contract
management Committee and Chapter 3 lists out the types of contracts and systems of
selection of consultants/ service providers wherein Para 8.2 specifically mentions the Contract
Management Committee. In addition Para 1.13 lists out proactive Information disclosures,
Para 1.2 lists out the Law of Agency — applicable to procurement of Consultancy and other
services and Para 1.14 details the Public Procurement Cycle. The specific details are compiled
and annexed at Annexure 4 to this document.

1.12 Manual of Procurement of Works: Specifically for works Para 5.7.6 — framing of

contract, Para 5.7.7 procurement record, Para 5.8 — Evaluation of Bids and Award of contract

— Risk and Mitigation, Para 6.7 — Closure of contract, Para 6.11- Breach of Contract, Remedies
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and Termination, Para 7.1 — Contract Relationship Management, Para 7.4 — Development of
New Sources and Registration/ Enlistment of Construction, Para 7.6.4- Capacity of Contractor,
Para 7.6.4 — Capacity of Contractors, 7.6.6 — Structuring contract for timely completion which
are annexed herewith as Annexure -5 to this document. Separately, the CPWD Manual of
works, 2019 specifies aspects related to contract management for works at Chapter 5 and
Standard Operating Procedures for CPWD Works Manual, 2019 specifies aspects related to
contract management for works at Chapter 5. Separately, the Department of Expenditure (
DoE) vide O.M No. F.1/1/2021-PPD dated 29.10.2021 had issued General Instructions on
Procurement and Project Management which also needs to be referred for contract award and
management.( Attached as Annexure 6)

For every award of contract in the Directorate General of Shipping there shall be a specific
contract management committee notified as indicated herein above and for every periodic
payment milestone as specified in the contract, the said contract management committee
shall be responsible to ensure compliance of the contract, effective contract management,
enforcement of the Service Level Agreement and recommendation of penalty as per provision
for violation of contractual obligations or non-compliance to the service level conditions as
specified in the contract. No payments towards existing contracts shall be released unless

there if an effective contract management committee in place and the specific

as:»
(Shya ‘r%n an)

Director General of Shipping &
Addl. Secretary to the Govt. of India

recommendation thereof shall be taken on record thereof.

Encl. As above.

To,

1 Chief Surveyor

2 Nautical Advisor

3 Chief Ship Surveyor

4 All DDGs

5 All Branches

6 Computer Cell — with a request to upload official website of DGS.
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APPENDIX- 1
[See Rule 37 ]

INSTRUCTIONS FOR REGULATING THE ENFORCEMENT
OF RESPONSIBILITY FOR LOSSES, ETC.

The cardinal principle governing the ossessment of responsibility is that, every Government officer should
exercisa the same vigilonce in respect of expenditure from public fund generolly as o person of ordinary
prudence would axercise in respect of 1he expenditure and the cuslody of his own money. While, the competent
authority may, in speciol cases, condone an officer's honest errors of judgement involving financial loss if the
officer can show that he has acted in good faith and done his best up 1o the limits of his ability ond experience,
personal liability shell be strictly enforced ogoinst oll officers who are dishonest, careless or negligent in the
duties enfrusted to them.

In cases where loss is due to delinquencies of subardinote officials ond where it appears that this has been

fucilitoted by laxity of supervision on the port of a superior officer, the latter sholl olso be called stricty 1o occount

ond his personal liobility in the matter corelully ussessed.

(o) The guestion of enforcing pecumary liability shall always be considered as well as the question of other
forms of disciplinary oclion. In deciding the degree of an officer's pecunicry liability, it will be necessary to
look not only to the circumstances of the cose but clso 1o Ihe financial circumstances of the officer, since it
should be recognized that the penalty should not be such as fo impair his future efficiency.

{bl In particular #the loss has occurred through fraud, every endeavour should be made to recover the whole
amount los! frem the guilly persons and if loxily of supervision hos facilitaled the froud, the supervising
officer ot foult may properly be penolized either directly by requiring him to moke good in money o
sufficient proportion of the loss or indirectly by reduction or stoppage of his increments of pay.

{e} It should olways be considered whether the depreciated vaiue of the Governmenl property or

equipment losl, dumeged or destroyed by the carelessness of individuals entrusted with their core should
be recovered from the delinquent official. The depreciated volue of the stores may be calculoted by
applying the 20% of depreciation in the cose of vehicles, including cycles, and 15% in the cose of calculating
machines, on the reduced bolonce every year. The omount to be recovered may be limiled to the
Government servant's capacity to pay.

When o pensionable Government servant is concerned in any irregulority or loss, the authority investig
case sholl bear in mind the provisions contoined in Central Civil Services {Pension) Rules 1972 as o
from time lo time ond immediately inform the Audit Officer and/or the Accounts OHicer, os the case mao G
respansible tor reporting on his title to Pension or Death-Cum-Retirament Graluity, and the aulhority competent
lo sanction Pension or Death-Cum-Retirement Grotuity and it will be the duty of the lotter io make o note of the
information and see that the Gratuity or Death-Cum-Refirement Graluily is not paid before a conclusion is
orrived ot as regards the Government servant's culpability ond final orders are issued thereon.

The fact thot Government servants who were guilty of frouds or irregulorities have been demobilized or have
relired and have thus escaped punishment, should not be made o juslificotion for absolving those who are also
guilty but who still remain in service.

It is of the greatestimportance to avoid delay in the investigation of any loss due to fraud, negligence, finonciat
irregulority, etc. Should the administrative authority require Ihe ossistance of the Audit Officer and/or the
Accounts Officer, as the case may be, in pursuing the investigotion, he may coll on thot officer for all vouchers
and other documents thot may be relevanto the investigation; and if the investigotion is complex and he needs
the ossistonce of on expert Audit Officer/ Accounts Officer to unravel iI, he should opply forthwith for that
ossistance to Government which will then negofiote with Audil Officer ond/or the Accounts Officer concerned
for the services of an invesligating staff. Thereafter, the administrative authority ond the Audit /Accounts
authority shall be personally responsible within thair respective spheres, for the expeditious conduet of the
enguiry. in any case in which it appeors thot recourse lo judicial proceedings is likely, the Special Police
Estoblishment or the State Police should be ossociated with tha investigation.

Depending upon the results of the inquiry, deparimental proceedings ond/or prosecution shall be instituted at
the earliest moment against the delinquent officials concerned ond conducted with strict adherence 1o the
Centrol Civil Services (Classification, Conirol and Appecl) Rules, 1957, and other instructions prescribed in this
regard by Government.
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2.2

2.3
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Purpose | Arrexu— —IC

This Annex lists the minimum contract conditions required for international competitive
precurement for Goods, Works, and Non-consulling Services in II'F operations..

Requirements

The contract conditicns shall provide an appropriate allocation of responsibilities, risks and

liabilities informed by an analysis of which party is best placed to manage the risks, taking into
account the costs and incentives of 1isk allocation.

For international competitive procurement for Goods, Works, Non-consulting Services, and
Consulting Services, the Borrower shall use the applicable Bank SPD, for example request for
bids/request for praposals documents with minimum changes, acceptable to the Bank, as
necessary to address any project-specific conditions.

For Goods, Works, and Non-consulting Services when the Bank has not issued an applicable SPD,
the Borrower shall use other interrationally recognized standard conditions of contract and
contract forms acceptzhble to the Bank, end subject to the requirement in paragraph 2.27 of this
Annex. [f neither an applicabla Bank SPD. nor other internationally recognized standard conditions

of contract and contract form acceptable to the Bank are available, the Borrower sha'l at least
include the following provisions in the cortract,

Performance Security

2.4

2.6

Contracts for Works and Plant shall require security in an amount sufficient to protect the Borrower
in case of breach of contract by the contractor. This security shall be provided in an appropriate
amount, as specified by the Borrower in the request for bids/request for proposals document. The
amount of the security may vary, depending on the type of security furnished and the nature and
magnitude of the Works or facilities. Normally, the amount for bank guarantees should not exceed
ten percent (10%) of the contract price unless the commercial practice for the industry
recommends a different percentage. A portion of this secu rity shall extend sufficiently beyond the

date of completion of the Warks or facilities to cover the defects liability or maintenance period up
to final acceptance by the Borrower,

In contracts for the supply of Goods, the need for performance security depends on the market
conditions and commercial practice for the particular kind of Goods. To protect against
nonperformance of the contract, firms may be required to provide a security in an appropriate and

reasonable amount, specified by the Borrower In the request for bids/request for proposals
document.

Performance securities shall be in an appropriate form, acceptable to the Bank, as specified by the
Borrower in the request for bids/request for proposals document. Bidders/Proposers shall be
allowed to submit a performance security directly Issued by the reputable bank or financial
institution (insurance, bonding or surety company), of thelr cholce, located in any eligible country,
However, if the performance securlty Is Issued by a financlal Institution that is located outside the
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Borrower's country, if it is not enforceable, the financial institution shall have a correspondent
financial institution located in the Rorrower’s country to make it enforceable.

Defaults

27 The contract includes provisions such as suspension and termination, addressing contractual
detaults by either party.

Force Majeure

5
.8

The conditions of contract shall stipulate that failure on the part of the parties to perform their
obligations under the contract shall not be considered a default if such failure is the result of an
event of force majeure as defined in the conditions of contract,

Liguidated Damages and Bonus Clauses

2.9  Time for contract completion/ delivery period shall be specified. Provisions for liquidated damages

or similar provisions in an appropriate amount shall be iacluded in the conditions of contract when
delays in the delivery of Goods, completion of Works, & tailurz of the Goods, Works, and Non-
consulting Services to meet performance requirements wou'd resiit in extra costor loss of revenue
or other benefits to the Borrower. Provision may also be made for a benus to ke paid to contractors
for completion of Works or delivery of Goods ahead of the times specified in the contract, when an
earlier completion or delivery would be of benefit to the Borrower.

Value Engineering

2.10  For complex or high-value contracts, provisions may be included that allow for value engineering,
that is, proposals by the contractor to reduce costs, increase performance, improve completion
times, or create other benefits to the Borrower., The pronosal is prepared at the contractor’s cost,
and the decision of whether o. niot to adopt the proposal rests with tha Borrower. The contract
shall specify how any benefits arising from the nroposal sha'l ke shared between the parties.

Contract Change Management

2.11 The contract shall clearly indicate the procedures to address change orders or contract variations.

Payments

2.12  Payment contract provisions shall be in accordance with the international commercial practices
applicable to the spacific Goods, Werks and Non-constlzing Services.

2.13  Contracts for Goods provide for fu!l payment on the delivery and inspection (if required), of the
contracted Goods, except for contracts involving installation and commissioning; for such
contracts, a portion of the payment may be made after the contractor has complied with ali its
obligations under the contract. The Bank normally requires the use of letters of credit to assure
prompt payment to the contraclor. in major contyacts for equinment and Plants, nrovisions shall
be made for suitable advances anJ, L contracts of lang J'uratisn, ior Hrogress payments during the
period of manufacture or asszmbly.
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234 In appropriate cases contracts for Works shall provide, for mobilization advances, advances on
contractor's equipment and materials, regular progress payments, and reasonable retention
ameints to be released upon the contractor’s compliance with its obligations under the contract.

0]
-
(e

Any advance payment for mobilization znd similar expenses, made upon signature of a.contract for
Goods, Werks, and Non-consulting Setvices, shall be related to the estimated amount of these
expenses and be specified in the request for bids/request for p-oposals document. Amounts and
timing of other advances to be made, such 2s for materials delivered 16 the site for incorporation
in.the Goods or Works, shall also ba specified. The renquest for bids/request for proposals
document shall'specify the arrangements for any security required for advance payments.

Taxes, Duties and Levies ‘

2.16 Contracts shall have p-ro';/ision's on-the treatment of taxes, duties and levies, including the
responsibilities of the contracting parties.

Price Adjustments
2.17  The contract shail state ejther that:
a. contract prices shall be fixed; or

b. the contract price adjustments will be made to reflect any changes in major cost
comporents of the contract, such as labor and materials,

2.18 Price adjustment provisions are usually not necessary in simple contracts involving delivery of
Goods, or completion of Works and Non-consulting Services within eighteen (18) months, but are
included in contiacis thdt extend beyond eighteen (18) months. Contracts of shorter duration (less
than 18 months), may also include similar provisions for price adjustments when local or foreign
inflation is expected to be high. Priceszre zdjusted by using applicable official price indices. Where
such indices are not available, they may be derived from appropriate documented sources.

2.19 The formula, the applicable price indices, and the base date for application shall be clearly defined
in the contract. The contractshalla ppropriate provisions for treatment of the impact on
a contract change in laws and regulations in the Borrower’s country, if after 28 days prior to the
date of Bid/Proposal submission, that subsequently affects the contract completion

period/delivery date and/or the contract price.

Incoterms

2.20 The applicable version of Incoterms shail be used in the contract for Goods.

Insurance

2.21 Contracts shall include types and terms of insurance to be provided by contractors. Normally, an
‘all risk’ type of insurance policy shall be specified. For Goods and for single responsibility contracts,
the indemnity payable under transportation Insurance shall be at least 110% (one hundred ten
percent), of the CIP price of the Geods to be Imported In the currency of the payment or in a freely
convertible currency to enable prompt replacement of lost or damaged Goods.
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£.22 Ifa Borrower does not wish to btain insurance Coverage through the contract, and wishes to make

its own arrangements or to reserve insurance to national firms or other designated sources, it
provides evidence satisfactory to the Bank that:

a. resources are readily available for prompt payment, in a freely convertible currency among,
the currencies of payment of the contract, of the indemnities required to replace lost or
damaged Goods and Works; and

b. risks are adequately covered.

Copyright and Patent Indemnity

2.23  The conditions of contract shall

include appropriate provisions on copy rights and patent
indemnity. ‘ :

Applicable Law and Settlement of Disputes

2.24  The conditions of contract for international competitive procuremen
dealing with the applicable law and the forum for the settlement of disputes: All international
competitive procurement contracts are required to include appropriate mechanisms for
independent dispute resolution either, Dispute Review Experts or Dispute Review Boards.

t shall include provisions

2.25 International commercial arbitration in a neutral venue shall also be required unless the national

regulations and arbitration procedures are acceptable to

al, or the contract has been awarded
to a Bidder/Proposer/Consultant from the Borrower’s country.
2.26  The Bank shall not be named arbitrator or be asked to name an arbitrator. It is understood,

however, that officials of the liernational certer rer Settiement of Investment disputes (ICSID)
shall remain fre2 w0 name arhi_racers in theiy capicity as i crivials,

Fraud and Corruption

2.27 The Bank requires application of, and compliance widi, th
without limitation the 3ank’s right to sanci:on and e g
, details see Annex 1Y, Fraua and Co. ruptior,

e Anti-Corrupiion Guidelines, including
ank’'s asnection and audit rights. For
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Apongtesse-TIT

Chapter 9: Contract Management

9.1 Contract Management

911 The Purpose of Contract Management

The purpose of contract management is to ensure {hat the contract delivers the
desired outcomes as per the terms and conditions of the contract. It also ensures
that the payments made to the contractor match the performance. Implementation of
the contract should be strictly monitored and notices issued promptly whenever a
oreach of provisions occurs. Monitoring should ensure that contractor adhere to
contract terms, performance expectations are achieved (such as timely deliveries,
quality of goods supplied, adherence to proper procedure for submitting invoices,
and so on) and ary problems are identified and resolved in a timely manner. Without
@ sound monitoring process, there can be no assurance that "we get what we pay

and contract for and pay for only for what we get”. Normally, the following issues are
handied during this phase:

) Amendments to the contract;_

i) Operation of the option clause;

i)  Safeqguards for handing over Procuring Entity materials/equipment to
contractors;

V) Payments to the contractor and handling of securities;

V) Monitoring of sdpplier performance;

vi)  Delays in performance of the contract;

vii) - Breach of contract, remedies and termination of contract;

viii) Dispute resolution;

ix)  Contract closure upon completion:

x)  Goods receiving;

i) Quality assurance;

i) Accountal and payment of bills: and

Xiii)  Slorage and issyue of Inspacted fjoods,

9.1.2 Costs of delay In Contract Managoemont Doclslons: Delays

Payments and decisions in contragt management requesteq by the s

Uppliers should
An atmosphere of

be made within g reasonable time. IaCkadaisicaj dilatory



Chapter 9: Contract Management

functioning in such matters is Jiable to lead to hidders quoting higher prices in fulure

bids. besides delays in supplies and disputes in the contract.

9.2 Amendment to the Contract

Once a contract has been concluded, the terms and conditions thereof should not be
varied. No amendment to the contract should be made that can lead to a vitiation of
the original tender deéision or bestow an undue advantage on the contractor.
However, due to various reasons, changes and modifications are needed in the
contract. Where it becomes necessary/ inescapable, any modification will be carried
out with the prior approval of .1z CA with the Associated/ integrated Finance's
concurrence.

Requests for such changes and r;-.r)difications mostly ernanate from the supplier. Any
amendment to the contract may have, inter alia, financial/technical/legal implications.
The indenter may be consulted ’regarding the technical implications. Financial
concurrence should be obtained before issuing any amendment that has financial
implications/repercussions. Further, if considered necessary, legal opinion may also

be sought.

An amendment can concern any of the clauses of the contract but, in supply

contracts, amendments often relate to the following:

i) Increase or decrease in {f.2> quantity required, exercise of quantity option
clause; | ‘ ‘ '

i) Changes in schedule of deliveries and terms of deliver,;

iii) Changes in insnzction ana.” Jaments; |

iv) Changes in terms of paynieiils and statutory levies: and

v) Change due to any other situation not anticipated.
Post contract variation carried ottt in the form of an amendment shall be Published by
the purchaser on the same e-procurement portals/Websiteg that were used for
publication of the original tender anulry No change In the price quoted shall be
permitted afler the nurchase o. der has been issuead, axsept on account &1 ice

variation, ERV and statutory variat'ons.

9.3 Operation of Option Glause
9.3.1 Option Clause r
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M _p
anual fo Procurement of Goods

Un s . i
der this clause, the purchaser retains the right to place orders for an additional

quantity up to a specified percentage of the originally contracted quantity at Hiegame
ct. This clause and

ra
te and terms of the contract, during the currency of the contra
(ly should

Percentage should be part of the Bid Document and the contract and idea
not exceed 25-30%. Approval should be taken from the CA (Who originally approved
the tender decision) to exercise the option clause based on the value of the contract
With the increased quantity. In case the recalculated value of the contract goes
beyond the delegation of powers of the original CA, approval of the CA for the
enhanced value may be taken.

Normally, for raw materials/consumables of regular and year-on-year recurrent

requirements, all tenders of value above Rs. 50 (Rupees fifty) lakh should invariably
include this clause. However, the CA may approve the inclusion of such a clause in
lower denomination tenders if such items have a history of frequent disruptions in

continuity of supplies. The clause may be framed along following lines:

“The purchaser reservés the rfght fo increase/decrease the ordered quantity by up to
[25]per cent at any time, till final delivery date (or the extended delivery date of the
contract), by giving reasonable notice even though the quantity ordered initially has
been supplied in full before the last date of the delivery period (or the extended

delivery period).”
9.3.2 Conditions Governing Operation of Option Clause

Additional demands should be available for coverage and over-provisioning may be
avoided by keeping the officers concerned with provisioning/tender evaluation for the
next cycle of procurement informed. The following points must be kept in mind while

operating the option clause:

i) In case of decrease in the ordered quantity, it would be fair to allow the firm to
supply work-in-progress or goods already put up for inspection;

iy There should be no declining trend in the price of the stores as evidenced
from the fact that no order has since been placed at lower rates and no tender
has been opened since the time offers have been received at lower rates —
even if not finalised;

jiiy If the option clause exists, during provisioning of the next cycle and during
tender evaluation in the next cycle of procurement, application of the option
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Chapter 9- Contragy Management

clause must b Positively taken into account. The contract management
authority  mys also keep a watch on delisry against' contract, if other
conditions are satisfied, the option clause must be exercised;

The option clayse 's normally exercised after receipt of 50 (fifty) per cent

Quantity but if the delivery period is going to expire and other conditions are
fulfilled, it can be exercised even earlier:

iv)

The option clause shall be exercised during the currency of the contract such

that the contractor has reasonaﬁle time/notice for executing such an increase

and can be exercised even if the original ordered quantity is completed before

the original last date of delivery. If not already agreed upon, the delivery

period shall be fixed for the additional quantity on the lines of the delivery

period in the original order. This will satisfy the requirement of giving

reasonable notice to the supplier to exercise the option clause;

vi) The quantum of the option clause will be excluded from the value of tenders
for the purpose of determining the level of CA in the original tender;

vii) There should be no option clause in development orders:

viii)This provision can also be exercised in case of PAC/single supplier OEM
cases; and

ix) However, where parallel contracts on multiple suppliers are available, care

should be taken in exercising the option clause, so that the original tender

decision of splitting quanities and differential pricing is not upset or vitiated.

Other things being equal, the supplier with the lower rate should first be

considered for the option quaniity.

9.4 Safeguards for Handing over  Procuring Entity
Materials/Equipment to Contractors

For performance of certain contracts, Procuring Entity may have to |oan stores,
drawings, documents, equipment and assets (such as accommodation, identity
cards and gate passes, and so on) to the contractor. In certain situations, the
contractor may also be supplied electricity, water, craneg, and weighing facilities on
payment/hire basis. As a measure of lransparency, the possibility of provision of
such resources by Procuring Entity should have bean anrounced in the tender

document or at least requestod by tha contractor In the tender ang written in the

214



Ma S
anual for Procurement of Geods

s are required to be issued

contract. Whenever stores or profotypes or sub-assemblie '
d against an

10 the firm/contracic: for guidance in fabrication, these should be issué |
@PPropriate bank guarantee. In addition to the bank guarantee, appropriate
nsurance may be asked for if it is considered necessary. Before the final payment or
release of PBG/SD, a certificate may be taken from the concerned Department that
the contractor has returned all documents, drawings, protective gear, material,
equipment, facilities and assets loaned, including all ID cards and gate passes, and
0 on, in good condition. Further, it should be certified that payment from the
contractor has been received for usage of electricity, water, crane, accommodation,
weighing facility, and so on. For low value items of less than Rs. 1,00,000 (Rupees
One Lakh), or for sending spares for repairs to the OEMs, this stipulation of the bank

guarantee may be waived and, if feasible. an indemnity bond may be taken.

9.5 Payments to the Contractor and Handling of Securities

9.5.1 It should be ensured that all payments due to the firm, including release of the
performance security, are made on a priority basis without avoidable delay as per
the tender/contract conditions. Before the payment is made, the invoice should be
cross-checked with the actual receipt of material to ensure that the payment matches
the actual performance.

9.5.2 Proper procedures for safe custody, monitoring and return of bank guarantees
and other instruments may be followed. Chapter 6 has more details in this regard.
Before making a final payment or before releasing the performance bank guarantee,
a 'No Claim Certificate’ (Annexure 21) may be insisted upon from the supplier to
prevent future claims. Whenever a bank guarantee is released following due

procedure and safeguards, acknowledgement thereof should also be taken from the
contractor.

9.5.3 Delay in payment to the contractors: Public authorities may put in place a
provision for payment of interest In case of delayed payment of bills by more than 30

working days after submission of bill by the contractor, Where interest is to be paid
the rate of interest should be the rate of interest of General Provident Fund |

In case of unwarranted discretionary delays in payments as prescribed abo
- . ) ve,
responsibility shall be fixed on the concerned officers, There should have a syst
| system
to monitor delays In payments and to identify such unwarranted delays inc| d'y
uding an
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rs. Such system shall

online system for monitoring of the bills submitted by contracto
it shall be mandatory

have the facility for contractors to track the status of their bills.

: ission and
for all contractors bills to be entered into the system with date of submission

date of payment.

9.6 Monitoring of Supplier Performance
As soon as the order is issued, entry shall be made in the progress of supp!
register (Annexure 17) recording therein the name of the supplier, items, rate,

quantity, amount, delivery schedule, and so on. Monitoring should ensure that
(such as

y order

suppliers adhere to contract terms, performance expectations are achieved
timely deliveries, quality of goods supplied, and adherence to Proper procedure for
submitting invoices, and so on) and any problems are identified and resolved in 2@
timely manner. Without a sound monitoring process, there can be no assurance that
the buyer has received what was contracted. A sound system for monitoring the
performance of the suppliers in a contract would also be useful in selecting a good
supplier in future procurement of the same or similar materials. Purchase order-wise
data will be maintained in this register regarding execution. by and performance of
the supplier. The register shal form the basis for the Manzgement Informaticn
System report on unexecuted purchase crders beyaind schedulew deliveries, reports

on performance of suppliers, and so of.

9.7 Delays in Performance of Contract
9.7.1 Delivery Period '

The period for delivery of the ordered goods and completion of any allied service(s)
thereof (such as installation and commissioning of the equipment, operators'’ training,
and so on) are to be properly specified in the contrart with definite dates and these
shall be deemed to be the essence of the contract. The delivery period stipulated in
contracts should be specific and practical. Vague and ambiguous terms such as
1,000/5,000 (nne to five -thousand) numbe_rs per tnentk, 2tn

y A=

16 (twe to sixteen)
weeks from the date of receipt of arder, ‘immediate’, ‘+i-stock’, ‘as carly as possible’

off the shelf, ‘approximately’ and the like should be scrupulously avoided - —
will not be legally binding.

In case of items such as raw materlal which Is dellvered throughout the year
> , a
delivery schedule of the monthly rate of supply should be specifieq

It is usual in
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| upply. It should
such cases that 1l1ere_is a slight deviation from such monthly rate of s pIP ;eyond +/-
» Clarified in such cases that the variation in the periodic rate of supply tive in any
ative
0 I8 i e ahy calendar month; or +/- seven per cent cumul Id be
: ' _ ou
calendar quarter; or +/- five per cent cumulative in any calendar year W

Considered as delay in delivery attracting imposition of LD.

Unless othenwise agreed, the buyer of goods is not bound to accept the delivery
thereof in instalments.

9.7.2 Terms of Delivery

Terms of délivery (FOR, FOB, CIF, and CFR, and so on), inter alia, determine the
delivery point of the ordered goods from where the purchaser is to receive/collect the
goods. It also decides the legally important issue of when the 'titles of the goods’
have passed to the purchaser. The delivery period is to be read in conjunction with
the tetrms of delivery, therefore tlie celivery is taken to have been made at the time

when goods reach the delivery point as per the delivery terms. Chapter 6 has more
details in this regard.

9.7.3 Severable and Entire Delivery Contracts

Such contracts, where instalments are not specified or not intended, are known as
entire contracts. In such cases, even non-delivery of a part quantity can lead to a
breach of contract. However, a variation of five per cent of the contract quantity is
usually exempted in the coniract conditions. In the case of an entire contract, even if
providing a delivery scnedule, it is not necessary to grant an extension in the delivery
period in the case of delay in intermediate instalments. Such extension would be
necessary only in case of a delay beyond the fi
delivery.

nal date for the completion of the

Contracts with clearly laid out instalment deliveries mentioning the exact dates and
where each instalment Is paid for separately are known as severable contracts. In
effect, each of such instalments Is a Separate independent contrac
severable contracts, delay or breach of one instalment does n

instalments, since each instalment Is considered as a separate co

t by itself. In
ot affect other
ntract, In the case

of severable contracts, extension In the delivery period is Necessary for each

instalment separately.
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. . ; tion of
The legal position, however, is not very straightforward, since the mere men

monthly/ quarterly rate of delivery, called delivery schedule, is not suffic
it a severable contract. However, instalments specifying exact dates, t
(three hundred and ten) numbers by June 20, 2016 would .be amou

ent to make
hat is, 310

nting to @ |

severable contract.

The delivery cannot be re-fixed to. make a contract a 'severable’ contra.ct without the
specific agreement of the supplier, if the delivery originally stipulated in the contract

was in the form of an 'entire' contract.

9.7.4 Extension of Delivery

Suppliers shall be required to adhere to the delivery schedule specified in the
purchase order and, if there is delay in supplies, LD shall be levied wherever there is
failure by the party. Extension of the delivery date amounts to amendment of the
contract. Such an extension can be only done with the consent of both parties (that
is, the purchaser and supplier). No extensicn of the delivery date is to be granted
suo motu unless the supplier specifically asks for it. However, in a few cases, it may
be necessary to grant an extension of the delivery perio.d suo motu in the interest of
the administration. In such cases, it is legally necessary to obtain clear accentance

of the extension letter from tha supplier.

No correspondence should be entered into with the surplier after expiry of the
contract delivery period or towards the end ‘of it, which has the legal effect of
condoning the delay/breach of contract. When it is necessary to obtain certain
information regarding past stipplies, it should be made clear that calling for such
information is not intended to keep the contract alive and what it does not waive the
breach and that it is without prejudice to the r'ights and remedias available to the
purchaser under the terms of tha contract, The lact line of such a communication
should therefore be: “This letter is issued \ithout any rrejudice to Procuring Entity’s
rights and remedies under the terms and conditions of the subject contract and
without any commitment or obligation.”

If at any time during the currensy of the contract, the Eﬁpplier encounters conditions
hindering timely delivery of goods, he shall promptly_' inform the concerned officer in
writing. He should mention its likely duration and make a request for extension of the

schedule accordingly. On receiving the supplier's communication, the procuring
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d, on approval from the

entity shall examine the proposal (refer to Annexure 18) an '
Y O proy ( out LD and with or

CA. may agree to exlend the delivery schedule, with or with i o o
ion
withoul the denial clause (as defined in Para 9.7.8 below), for comple

contractor's contractual obligations, provided:

i) Thata higher rafe In the original tender was not accepted against other Jowyer
quotations in consideration of the earlier delivery; and
ii) That there is no falling trend in prices for this item as evidenced from the fact
that, in the intervening perlod, neither orders have been placed at rates lower
than this contract nor any tender been opened where such rates have been
received even though the tender is not yet decided. In cases of certain raw
material supplies, where prices are linked to the PVC, extension may be
granted even in case of a falling trend in price indices, since the purchaser’s
interests .are protected by the price variation mechanism. However, in such
cases it should be ensured that extensions are done with the denial clause.
When it is decided to extend the delivery period-subject to recovery of LD for delay in
supplies, contractors ust be given a warning to this effect in writing at the time ‘of
granting extensions. Il is not correct to grant extensions without any mention of the
LD if it is proposed to recover such charges eventually. It is also not correct to grant:
an extension of the delivery period by merely stating that the extension is granted
“without prejudice to the rights of the purchaser under the terms and conditions of
the contract” as this would mean that all the options given in the conditions of the
contract would be available to the purchaser on expiry of the extended delivery
period and would not amount to exercise of the option to recover LD. To take care of
complex legalities brought out above, extension of the delivery period when granted
should only be done in writing in the laid down format given in Annexure 19,

Organsations may put in place a graded authorily structure whereby extension of
time for completion of contract, beyond a specified threshold value of contract, may
be granted by the next higher authority.

9.7.5 Delay in Supplies for which Suppllier Is not Responsible

Normally, in the following circumstances, the contractual delivery period needs to be
re-fixed to take care of the lost period, without imposing any penalty to the supplier:
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D Cases where the manufacture of stores is dependent on the approval of the

advance sample and delay occurs in approving the sample though submitted

by the supplier in time;

i) Where extension in the delivery perlod is granted on account of
affects the due performance of

some

omission on the part of the purchaser which
the contract by the supplier; and
lii) Cases where the purchaser controls the entire production.

8.7.6 Performance Notice
A situation may arise where the supply/services has not be

stipulated period due to negligence/fault of the supplier; however, the supplier has
peridd but the contracted

en completed within the

not made any request for extension of the delivery
he purchaser does not want

goods/services are still required by the purchaser and t
(also

to cancel the contract at that stage. In such a uase a performance notice
known as notice-cum-extension letter) may be issued to the sunplier by suitably
extending the delivery date and by imposing LD with denial clauses, and so on,
along identical lines as in para 9.7.4 above, The supplier's accentance of the
performance nolice and further action thereof should also be processed in the same

manner as mentioned above. The text of the performance netice will be on similar

lines to the Annexure 19,

9.7.7 Force Majeure Clause

A Force Majeure (FM) means extraordinary events or circumstance beyond human
control such as an event described as an act ¢f God (like a natura! calamity) or
events such as a war, strike, riots, crimes (but not including negligence or wrong-
doing, predtctable/seasonal rain and any other events specifically excluded in the
clause). An FM clause in the contract frees I)oth narties from contractual liability or
obligation when prevented by such events from fulfilling their obligations under the
contract. An FM clause does not excuse a party's non-performance entirely, but only
suspends it for the duration of the FM. The firm has to alve notice of FM as soon as it
occurs and it cannot be claimed ex-post fac*o There may be a 'M situation affecting
the purchase organisation cnly. In such a siluation, the purchase organisation is to
mmunicate wilh the supplier along similar fines as ahove for further necessaly

tion. If the performance In whole of in part cr &y obligalion tinder this contrast is
v €l

co
ac
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prevented or delayed by any reason of FM for a period exceeding 90 (ninety) days,
either parly may at its option lerminate the contract without any financial
repercussion on either side.

Notwithstanding the punitive provisions contained in the contract for delay or breach
of contract, the supplier would not be liable for imposition of any such sanction so
long as the delay and/or failure of the supplier in fulfilling its obligations under the

contract is the result of an event covered in the FM clause.

9.7.8 Denial Clause

Since delay in delivery is a default by the seller, the buyer shouid protect himself
against extra expenditure during the extended period by stipulating a denial clause
(over and above levy of LD) in the letter informing the supplier of extension of the
delivery period. In the denial clause, any increase in statutory duties and/or upward
fise in prices due to the PVC clause andfor anyv adverse fluctuation in foreign
exchange are to be borne by the seller curing the extended delivery period, while the
purchaser reserves his right to get any benefit of a downward revisions in statutory
duties, PVC and foreign exchange rate. Thus, PVC, other variations and foreign

-excnange clauses operate only during the original delivery period. The format of the
denial clause is available in Annexure19.

9.7.9 Liquidated Damages

v

Compensation of loss on account of late delivery (actually incurred as well as
notional) where loss is pre-estimated and mutually agreed to is termed as LD. Law
allows recovery of pre-estimated. loss provided such a term is included in the

contract and there is no need to establish actual loss due to late supply [MallaBaux
Vs. UOI (1970)].

9.7.10 Quantum of LD

While granting extension of the delivery perlod, where the delivery of stores or any
instalment thereof is accepted after expiry of the original delivery period, the CA may

recover from the contractor, as agreed, the LD a sum equivalent to 0.5 (half) per cent

of the prices of any portion of stores delivered late, for each week or part thereof of

delay. The total damages shall not exceed 10 (ten) per cent of the value of delayed

goods, The LD cannot exceed the amount stipulated in the contract [NC Sanyal Vs.
Calcutta Stock Exchange (1871)].
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(PVC, ERV or statutory variations),

In contr : f variation
acts governed by any type of va y the

o : ied b
LDs (if a percentage of the price) will be applicable on the price as varie

. i rin so
Operation of the PVC. LDs accrue only in case of delayed supplies. Where 0

‘ ancellation, recovery of
far as no supplies have been made under a contract, upon cancellation, T ry

i - jor to
only the loss occasioned thereby can be made, notwithstanding the fact that Dr'*:rh
. i . . ' H t e
the cancellation one or more extensions of the delivery period with reservation

rightto LD are granted.

Government establishments/Departments, as distinct from PSUs, that execute

contract work should not be dealt with as ordinary coritractors and rot generally be
penalised for late delivery and claims for loss on risk-purchase should _nOt o8
enforced against them. Serious cases of defaults should, however, be brought to the

notice of the HOD or the Government Department concerned.

Relaxations allowed to Government éstablishments/Departments, as above, will not
apply to PSUs as a matter of course. Each case should be decided on merits and
the decision to waive the recovery of LDs or risk 'purchase expenditure should be

taken on merit.

In the case of development/indigenisation contracts, LDs are not Iavied. However,

the nature of such contracts should be declared at ft.¢ tme of nlacing them,

In case of entire (non-severabie) Conliacts, even wheis steygared deliveries have
been indicated, ! may happen tral suppliss arc noi received according to the
delivery schedule. In such cases, keeping in mind the fact that the deliveries
indicated under the contract are non-severable, no question of LDs or enforcement
of risk pur_chase would arise so long as there has been no delay in the completion of
supplies with reference tc the total delivery pericd.

9.7.11 Waiver of LD
There should normally be no systern of waiver of |.Dg for delayed supplies in supply
contracts and it may be slrictly be an exception rat) e, v a rules, Ko an extension
of the delivery date with waiver of LD, anpioval of the, CA

associated Finance may be taken and justifications recorde..,

Wih consultation cr

9,7.12 Handling Deliveries after the Expiry of Delivery Period
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As per law, if stores are accepled after expiry of the delivery date of a particular
instalment without-extension in delivery period having being given, duly reserving our
rights to levy LD, it amounts lo voluntary abrogation of our legal rights under the
contract to claim LDs or other remedies.

If the contractor makes supplies locally after theexpiry of delivery period, the
supplies may be provisionally retained under a franking clause reserving rights and
the contractor may be asked to obtain an extension of the delivery period from an

authorised officer with or without any LD/denial clause.

“Please note that materials have been supplied after the expiry of contracted delivery
date and its provisional retention does not acquiesce or condone the late delivery
and doas not intend or amount to an extension of the delivery period or keeping the
contract alive. ‘fou may apply for an extension of delivery date from the procuring

entity. The goods are being retained without prejudice to the rights of the
Government of India under the terms and conditions of the contract.”

As regards supplies coming from outside contractors, if the contractor dispatches the
stores after expiry .of the delivery period, the consignee should, after the receipt of
the railway receipt or lorry receipt or goods consignment note or airway bill, send an
intimation to the contractor stating that the action taken by him in dispatching the
- goods after expiry of delivery date is at his own risk and responsibility, and that the .

consignee is not liable for any demurrage, wharfage and deterioratidn of goods at
the destination station and, in his own interest, the contractor should get an

extension of the delivery period from the purchasers. A copy of the communication
sent to the contractor should also be sent to the purchaser.

In case of imports, the contractor must not dispatch the consignment after expiry of
the delivery period without taking prior extension of the delivery period. In any case,
the terms of LC should be such that if there are dispatches beyond the delivery
period, payment should be denled without levy of full LD and without formal
extension of the delivery period by fhe punjchasér.

9.8 Breach of Contract, Remedies and Termination

In case the contractor is unable to honour iImportant stipulations of the contract, or

gives notice of his intention of not honouring or his inabillity to honour such a
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i i reaches
Stipulation, a breach of contract is said to have occurred. Mostly, such D

: . ‘o ahili ly the
°eeurin relation to the performance of the contract in terms of inability to supply
i i ran
required quantity or quality. It could also be due to breach of ethical standards or any

other stipulation that affects Procuring Entity seriously.

The purchaser or its authorised representative is not to enter into correspondence
after expiry of the delivery date stipulated in the contract because such a
correspondence will keep the contract alive and would amount to abrogation of the
Purchaser's right and remedies for delays by the contractor. This situation will not
allow the purchaser to cance! the contract straight away without first serving a
performance notice to the supplier. However, even after expiry of the delivery period
of the contract, the purchaser may obtain information regarding past supplies, and so
on, from the supplier, simultaneously makin’g it clear to the supplier that calling of
such information is not intended to keep the contract valid and it does not amount to
waiving the breach and that it is without prejudice to the rights and remedies
available to the purchaser under the terms of the- contract. A model communication
which may be issued by the purcliaser to ascertain the supply position after exniry of
thle delivery period is given at Annexure 20. As soon as a breach of contract is
néticed, a show cause notice should be issued io the contracior reserving the right to
implement contractual remedies. If there is an unsatisfactory resolution, remedial
action may be taken immediately. Tl1e CA may terminate a coniract in the following
cases.

9.8.1 Cancellation of Contract for Default | |
Without prejudice to'any other remedy for breach of contract, such as removal from
the list of registered supplier, by \ritten notice of default sent to the supplier, the
contract may be terminated in whiole or in part:
i) If the supplier fails to deiiver any or all of \ne stores within the time period(s)
specified in the contrapt. or any extension theraof aranted; andg
ii) If the supplier fails to perform any otiier ebligation under the contract within
the period specified In the contract or any oxtension thereof granted:
jiiy If the contract is terminated In whole cr In part, recourge may be taken to any
one or more of the following actions:
a) Forfeiture of the performance securlty;
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b) Upon such terms and in such manner as it deems: appropriate, goods
similar to those undelivered may be proscured and the supplier shall be
liable for all available actlions ageinst him in terms of the contract
(popularly called risk purchase); and .

¢) However, the supplier shall continue to fulfil the contract to the extent

not terminated.

Before cancelling the contract and takin

g further action, it may be desirable to obtain
legal advice.

9.8.2 Termination of Contract for Insolvency

If the supplier becomes bankrupt or becomes otherwise insolvent or undergoes
liquidation or loses substantially the technical or financial capability (based on which

he was selecteqd for award of contract), at any time, the contract may be terminated,

by giving a written notice to the supplier, without compensation {o the supplier,

ice or affect any right of action or
fter to Procuring Entity.

provided that such termination will not prejud

remedy which has accrued or will accrue therea

9.8.3 Termination of Contract for Convenience

After placement of the contract, there may be an unforeseen situation compelling
Procuring Entity to cancel the contract. In such a case, a suitable notice has to be
sent to the supplier for cancellation of the contract

, in whole or in part, for its
(Procuring Entity's)

convenience, inter alia, indicating the date with effect from which
the termination will to become effective. This is not Procuring Entity's legal right—

the
contractor has to be persuaded to acquiesce. De

pending on the merits of the case,
the supplier may have to be suitably compensated on mutually agreed terms for

terminating the contract. Suitable provisions to this effect should be to be
incorporated in the tender document as well as in the resultant contract,

9.9 Dispute Resolution

Normally, there should not. be any scope for dispute between the purchaser and
supplier after entering into a mutually agreed valid contract. However, due to various
unforeseen reasons, problems may arlse during the progress of the contract leading
to a disagreement hetween the purchaser and supplier. Therefore, the conditions
governing the contract should contain suitable provisions for settlement of such
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ent of such
‘ e de of seltlemn

disputes or differences binding on both parties. The mo hen
) However, W

try to resolve it

a
disputes/differences  should be through arbitration.
dispute/difference arises. both the purchaser and supplier should first ties fail to
Amicably by mutual discussion, mediation, and conciliation”. If the part]ezition of
'esolve the dispute within 21 (twenty-one) days, then, depending on e pot of its
the case, either the purchaser or supplier should give notice to the other par.y the
intention to commence arbitration, When the contract is with a domestic .Sup.p“er’ d
applicable arbitration procedure shall be as ‘per the Indian Arbitration a:

Conciliation Act, 1996 [Amended 20158 and 2021%1]. While processing a ca-se or
dispute resolution/litigation/arbitration, the procuring entity is to take legal advice, &

appropriate stages.

9.9.1 Arbitration Clause

If an amicable settlement is not forthcoming, recourse may be taken fo the
settlement of disputes through arbitration as per the Arbitration and Conciliation Act
1996. For this purpose, when the contract is with a domastic supplier, a standard
arbitration clause may be included in the SBD indicating the arbitration procedure to

be followed. The venue of arbitration should be the. place from where the contract
has been issued. |

Arbitration and dispute resolution

i) During operation of the contracts, issues and disputes arising due to lack of
clarity in the contract become the root cause or Ii'tigation. Litigation has adverse
implications on the timelines and ovérall cost of the project. Before rescrting to
arbitration/litigation, the parties may ont fer initnal discussion, mediaiion, and
Conciliation for the resolution of disputes.

ii)  Arbitration /court awards should be critically should ba critically reviewed, In

cases where there is a dscision against government / public sector g

(PSE), the decision to appeai should not be taken in a routine manner,

when the case genuinely merits going for the appeal and there are high

of winning in the courl/ higher court. There is 3 perception that sych app

Nterprise
but only
chances

eals etc,

79a5 notified under para 16 of OM No.F.1/1/2021-PPD lssuedt by Depa tinciy o f EXpaiiditure dar
50 htt 5-//léwmin.gov.In/sites/defauIt/fh25.’hi'bﬂ'fﬂ§|0n“a”-k_mﬁ”*““-‘"-»il-“
L httﬁs://egazelte.nic.il|/\’\-’”t‘3“‘95“jData’r‘:ml/‘“ma'wd|
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i)

are  somelimes resorted to postpone the problem and defer personal
accountability. Casual appealing in arbitration / court cases has resulted in
payment of heavy damages / compensation / additional interest cost, thereby
Causing more harm to the .exchequer, in addition to tarnishing the image of the
Government. '

The Organisation should monitor the success rate of appealing against arbitration
awards. There should be a clear delegation to empower officials to accept
arbitration / cburt orders. A special board / committee may be set up to review the
case before an appeal is filed against an order. Arbitration /court awards should
not be routinely appealed - without due application of mind on all facts and
circumstances including realistic probability of success. The board / committee or
other authoriy deciding on the matter shall clarify that it has considered both

legal merits and the practical chances of success and after considering the cost

of, and rising through, litigation / appeal / further litigation as the case may be, it

is satisfied that such litigation / appeal / further litgation cost is likely to be

financially beneficial compared to accepting the arbitration / court award.

Statistics have shown that in cases where the arbitration award is challenged, a

large majority of cases are decided in favour of the contractor. In such cases, the

amount becomes payable with the interest, at a rate which is often far higher than

the government's cost of funds. This results in huge financial losses to the

government. Hence, in aggregate, it is in public interest to take the risk of paying

a substantial part of the award amount subject to the result of the litigation, even

if in some rare cases of insolvency etc. recovery of the amount in case of
success may become difficult. Instructions have been issued in this matter in the
past, but have not been fully complied with.

The only circumstances in which such payment need not be made is where the
contractor declines, or is unable, to provide the requisite bank guarantee and/or
fails to open a escrow account as required. Persons responsible for not adhering
to are liable to be held personally accountable for the additional interest arising,
in the event of the final court order going against the procuring entity?2,

52 ps
29.10,2021

notifled under para 16.1 to 16.5 of OM No.F.1/1/2021-PPD issued by Department of Expenditure dated
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9.0.2 Foreign Arbitration ‘

: ~ ' ommercial
The Arbitration and Conciliation Act 1996 has provisions for international ¢
arbitration, which shall be applicable if one of the parties Nas

and control in an'y foreign country.

its central management

ion to choose
When the contract is with a foreign supplier, the supplier has the aplipn

ordance
either the Indian Arbltration and Conclliation Act, 1996 or arbitration in- accd .
with the provisions of the United Nations Commission on [nternational Trade

(UNClTRAL) arbitration rules.

. -contained
The arbitration clause with foreign firms should be in the form of self-contain

nt
agreements. This is true especially for large value contracts or those for costly pla
: : s it r
and machinery. The venue of arbitration should be in accordance with UNCITRAL 0

arbitration rules of India, whereby it may be in India or in any neutral country.
9.9.3 Arbitration Awards

1) In cases where the Ministry/ Department has challenged an arbitral award and,
as a result, the amount of the arbitral award has not been paid, 75% of the
arbitral award (which may include interest up to date of the award) shall be paid
by the Ministry/ Department to the contractor/ concessionaire against a Bank
Guarantee (BG). The BC shall only be for the said 75% of the arbitral award as
above and not for the interest which may bzcome payable ta the Ministry/
Department should the sn.bseuuent coltt order . 2quite refund of the s2id amount.

ii) The payment may be made inio a designated Esciow Account with the stipulation
that the proceeds will be used first,' for payment of landers’ dues, second, for
completion of the project and then fer completion of other projects of the sare
Ministry/ Department és mutually agreed/ decided. Any balance remaining in the
escrow account subsequent to settlement of lenders' dues and completion of
projects of the Ministry/ Department may be allowed to be used by the contractor/
concessionaire with the prior apnroval of the lead hanker and the Ministry/
Department. If otherwise eligible and subject to contractual provisions, retenticn
money and other amounts withheld may also be reicased against BG 23

2017 notified vide OM o, F./1/9/2021-PPD lusued by Depaitmeiit of Expenditure
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9.10 Closure of Contract

While making the final payment to the contractor and before releasing the PBG, it
should be ensured that there is nothing outstanding from the contractor, because it
would be difficult to retrieve such amounts after releasing the bank guarantee/final
payment. Before the bank guarantee is released a "no claim certificate” may be
taken from the contractor as per the format given in Annexure 21, At least in large
contracts [above Rs. 25(Rupees twenty-five)lakh], it should be ensured that before
the release of the bank guarantee (final payment, if there is no bank guarantee), the
following reconciliations should be done across Departments involved in the
execution of the contract:

9.10.1 Materials Reconciliation

The stores and/or the indenter should confirm that all materials ordered in the
contract and paid for have been received in good condition and there is no shortfall.
Full reconciliation of all raw material, part, assembly provided to the contractor
should be done including wastages and return of scrap/off-cuts.

9.10.2 Reconciliation with the User Department

Besides material reconciliation, the user Department should certify in writing that the
followi-ng activities (wherever applicable) have been completed by the contractor, to
the Department's satisfaction, as per the contract:

i) Achievement of performance standards of material/equipment supplied;
i) Installation and commissioning;
i) Support service during the warranty period which has ended on -
© iv) Training of operators/maintenance staff;
v) Return of all ID cards, gate passes, documents, drawings, protective gear,
materiai. equipment, facilities and assets loaned to contractor; and
vi) Support during annual maintenance contract (if it was part of the contract)

which has endad on

9.10.3 Payment Reconciliation
The indenting/materials management Departments may reconcile payments made to
the contractor to ensure that there is no llability outstanding against the contractor on

account of:
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i) LD;
in performance Of

i) Price reduction enforced on account of shortfall
material/equipment;

iii) Variations/deviations from the scop

iv) Overpayments/duplicate payments, if any:

v) Services availed from Procuring Entity and vacation thereof such as

accommodation, electricity, water, security, transport,

e of 'the contract;

cranes and other

machinery, and so on,
vi) Demurrage, insurance premiums or claims, customs duties, and s0 ON,
vii) Material reconciliation;

viii)Price and exchange rate variations;
ix) Statutory duties paid on behalf of the contractor by Procuring Entity; and

x) Inspection charges or loss of material in testing.
On satisfactory reconciliation and against a “no claim certificate” from the contractor,
the bank guarantee may be released and its acknowledgement taken from the

contractor.

On completion of all activities against a contract, the purchase file should bhe
preserved for a period of five years in the record room and then destroyed after
expiry of the applicable mandatory retention period with the approval of the CA

However, Procuring Entity, at its discretion; may retain important records for future

reference.

9.11 Goods Receiving

9.11.1 Transportation of Goods
Where critical equipment of high value is involved, suitable special instructions shall
- = s shal

be conveyed to the supplier about the mode of transport, loading, avoida

' Js nce of
transhipment and,
materials, lj_quid material

avoid spillage €n route,
iSO 14001 standard. In case transport 15 arranged by Procuring Entity, suitab!
WLV, SUitapie

instructions may be incorporated in the transportatian contrast accordingly

he items make @ full truck load, the suppliers should be advised
s&
| such items In @ full truck direct lo the consignee on a door delivery basi t°
asis to

the site. In such casos, Procuring Entlty shall advise the suppller to s
\.e A
230 hd @

if necessary, provision of escorte. In case of chemicals, powd
’ S, powder
s, and so on, parlies may be advised cr proper packagi iy
—taly n
sn as to avold pollulion prohlerns and also to conform t glo
- atorm to the

Wherever {
digpatct
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consignee copy of the lorry receipt to the consignee along with the consignment and
the consignment shall be booked to Procuring Entity and not “self”. The supplier shall

be specifically asked to dispatch the consignments to the designated consignee. All

dispatch documents, -that is, railway/lorry receipt, goods consignment note, airway

bill, invoices, packing list, freight memos, test certificate, and so on, shall be sent to

the Associated/ integrated Finance which wil arrange to make the payment. If the

payment is to be made through the bank, all original documents are o be sent
through the designated bank.

9.11.2 Distribution of Dispatch Documents for Clearance/Receipt of Goods

The supplier sijall send all the relevant dispatch documents well in time to the

purchaser to enable the purchaser to clear or receive (as the case may be) the

goods in terms of the contract. Necessary instructions for this pur;

pose are to be
incorporated in the contract. Within 24 (twenty-four) hours of dispatch, the supplier

(others cbncerned), the complete details of |
dispatch and also suppiy the following cocuments by regist

mail/courier (or as instructed in the contract).

shall notify the purchaser or consignee

ered post/ speed post/air

The supplier should submit five copies of his invoice. The invoices must be pre-
stamped and shall indicate the details of the lorry receipt or railway receipt number,
as the case may be, and also the details of the packing list and items dispatched.
The invoice must also indicate the purchase order number and date, unit rate and
net total price; the packing list shall include the total weight of the consignment and
items dispatched. All documents are to be duly signed by the supplier's

representative. Bank charges towards processing of the bills for payment shall be as
per terms and conditions of the purchase order.

9.11.3 Receipt of Consignment
At the time of the delivery at the stores, the storekeeper should receive the goods on

a "subject to inspection” basis and should issue the preliminary 'receipt after a

preliminary inspection as an acknowledgement of having received the claimed
quantity (not the quality) of consignment.

i) Praliminary Inspection on Recelpt
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. packages should be opened up and checked for quantity per pac

the storekeeper should initiate
is should include checks for
hecks specific to
f the goods

and

On opening the packages (if applicable),
preliminary inspection of the goods received. Th
any obvious damage in transit and other physical of visual ¢
the functional characteristics of the product. The quantity 0
received should also be verified at this stage against the purcnase arder

the supplier's invoice. When goods. are supplied in boxes, bundles or coils as

_in the case of tools, rope, canvas, barbed wire, and s0 O, each of which is
required to contain a specified qua‘ntity', a reasonable number of such
kage. The

quantity received should also be mentioned in the preliminary receipt to be
given to the supplier, Any discrepancies in packages or quantity shoulc be

mentioned therein.

Detailed Inspection on Receipt

Before accepting the ordered goods, the storekeeper must ensure that the
goods have been manufactured as per the renuired specifications and are
capable of performing-the functions as specified in the contract. To achieve
this, the tender document and the subseauent contract should include
references to standards or specifications that srecify the details of inspection
and tests to be carried out end stages and nianner of carrying out these tests.

The required inspections and tests should be carried out by technically qualified and
competent personnel. If the nrocurement agency does not have Su‘ch qualified
ifie

personnel, it may engage competent professionals from other Departrnents or
even

outside agencies.

9.12 Quality Assurance and Inspection
In the context of procurement of goods, the Quality Assurance (MA) process |
needed to provide adequate confidence that a prccured pcduct vill satisty +ha.o&»‘ ‘lS
down_standards of quality and serve the purpose 1cr which it is being procy ~e§ laid
consists of three components: ; red. QA
i) Defining quality standards:
iy Planning assurance of quality; and

jiiy Measurement of quality.
The description and TS define the auality standards expacted from th
2 pProduct,
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Planning for QA is done by way of spedifying the qualifications cme”af'forn:;
su;mHm:s to ensure that they do have the technical, infrastructure and mz; n
capabllities to meet the required quality slandards. Specifications also lay dow
quality control requirements to indicate parameters, target values, tolerances and
Method of measurement of various parameters that constitute the standarrj!s' of
quality. This also involves laying down the type of inspection, agency for inspection.

Measurement of quality is done though a scheme of inspections at the contract

management slage and laying down the actual process of inspection.

9.12.1 Inspections — Measuring Quality Standards
The stages and modes of inspection may vary depending on the nature of the goods,
total value of the contract, location of the supplier, location of the user, and so on.

Depending on the nature of goods being procured, usually, the fol!oWing types of
inspection may be adopted:

9.12.2 Types of Inspection
() Pre-dispatch Inspection

A pre-dispatch inspection may be conducted either during various stages of
the production process (which is known as stage inspection) Or on production
of the finished products, but before dispatch of the goods from the supplier's
premises. Stage inspection may be used for highly techni
quality of the manufacturing process is likely to have cons
the final quality and durability of the goods. Even

inspections, these materials should be inspected againonr
of abundant precaution.

cal goods whose
iderable effect on
after pre-dispatch

eceipt, as a matter

Inspection of the materials before dispatch shayl be carried out by the
inspection agency neminated In the contract or b
premises of the supplier In accordance wit
down and incorporated In the purchase order

y its representative at the
h the inspection procedure laid

order and such cost should form part of lhe evaluation,

233



Chapter g Comract M

anagement

) H 'fi tl 'e

Purchase order wherever required:

a)

independence of tha nspecting teams, Sie

ive or a third party
Procuring Entity may depute its representathe remises to carry
inspection agency to the supplier's manUfaCturmgt- i at its discretion;
Out/witness inspection.and testing, performance testing

- ; waive the above
Alternatively, Procuring Entity shall retain an O_p n,on.to al test report,
and accept the material based on the supplier's lnte‘rt: + apraval of
guarantee and fitment certificate. In this regard, the written ap

i rding the
the HOD of the Indenting Department should be obtained recording
reasons for it: and

Whenever the insnection is carried oLt al the supplier's manu@dumg
premises, an inspection on ‘eceipt of geods at Procuring Entity Sh_a“
also be carried out by an officer of the Indenting Department or a third
party inspection agency, as the case may be, on receipt of the goods.

It has been brought to th-e notice of Department of Expgnditure that in
the contracts signed with sunpliers by some of the Ministries/
Departments have clauses of pre-ingpection at the firm's premises,
where there is a provision that the sunpliers or the vendors will pay for
the travel stay, hospitality and other expenses

of the Inspecting
officials. This is nat in keeping wid:

néad to scafequard the

Lo

«ch provigions win contracts

need to bz discouraged, so that Inspections are ot somoromised.

Necessary steps may be take: tp slrictly avoid such Provisions in the

contracts with suppliers/ vendorg®,

Inspection of Goods on Receipt at Consignee/User's Site

Post-delivery inspection is carried out on receipt of goods before a
them. |
d are BIS marked. All final goods that may be directly cong
n ’ . .
a delivery (excluding machinsry Installatlons._ and so cn)
on { :

Ccepting

This should be typically done for goods that are available off-the-shelf

sumed or itiliseq
and for whigh

3"’\[ tf .! ("J(J l -‘I]/IS/Z“ /‘jPI S f-d VLEpa ||‘]\|I‘li -|fExp I it

234



Manualfor Procurement of Goods

and only a
detailed inspection of the manufacturing process is not required y

d, may be
physical inspection regarding their physical characteristics is require 4

er
inspected using this method. On recelpt of goods at stores, the storek'eep
should immediately notify the officer nominated for inspection, requesting to
schedule an inspection. The inspecting officer should then fix a date for

inspection.

~ The consignee has the right o reject the goods on receipt during the final
inspection on delivery even though the goods have already been inspected
and cleared at the pre-dispatch stage by Procuring Entity’s inspector.
However, such rejection should be strictly within the contractual terms and
conditions and no new condition should be adopted while rejécting the goods

during final inspection.

Goods accepted by the purchaser at the initial and final inspections, in terms
of the contract, shall in no way dilute the purchaser's right to reject them later,
if found deficient in terms of the warranty clause of the contract.

In case of rejection of goods at this stage, the material rejection
advice/rejection memo should be issued. In case of pre-inspected goods, a
joint inspection of the rejected lot of goods should be held with the pre-
inspecting agency and firm. In case of failure of the firm to associate with a

joint inspection, it shouid be held with the pre-inspecting agency.

In case of rejection of the pre-inspected supply of goods at the consignee
end, the material rejection advice/rejection memo should be sent to all
concerned, which is, the firm, purchaser, pre-inspecting agency, paying
authority, associate bill paying authority, and so on, without fail. The
concerned paying authority as per the contract and associate bill paying
authority should note the rejection advice details in its recovery register for
.effecting recovery of payments made, as the case may be. In case of
replacement supply against the rejected lot of goods, the process should
remain exactly the same in terms of sequence of- pre-inspection/inspection as
Jaid down in the contract, prior to acceptance by the consignee. In case of
acceptance of the replacement supply/rejected supply after rectification, the
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i)

carlier issued material rejection advice/ rejection Me

mo should be withdrawn

under advice o gl concerned.

Manufacturer's Quality Self-certification
' certain goods for

Reputed manufacturers could be relied upon with respect to
quality products. These may not be subjected 10 physical inspection and the
materials may be accepted under the firm’s quality self-certification. The
Physical inspection clause stipulating the inspection authority and inspecting
officer in such cases should not be included in the coniracts entered into.
Waiver of pre-dispat=h inspection and” acceplance of materials under the

firm's quality-self-certification may be considered where:

The user Departments indicate, in their indent, that physical inspection IS not
necessary and that the materials can be acceoted on the firm's quality self-

certification:

The user Department requests for a waiver of inspection to meet urgent
requirement and where the firm is agreeable to 100 (hundred) per cent
payment against the consignee's receipt and acceptance. In such cases, the
user Departments themselves should be responsible for ensuring the quality
of goods supplied;

In case of goods to be imported fror abroad, pre-dispatch inspection of
goods at the supplier's premises involves considerable expenditure to the
purchaser. In such a situation, the nurchaser may substitute pre-dispatch
inspection by its own inspector with manufacturer's ir-house inspection report
and warranty. However, before adopting this procedure, the nature and cost
of the goods ordered, the reputation of the cupplier, and so on, should also be
kept in view and appropriate declsion taken. For checking the reputation and
background of the suppller, the purchase organisation may also request the
Indian embassy located in that counlry fer a report on the techinical and

financial compatence _r_,f the firm. Furthe’, trustwertly roblizations SUER e

Thomas Registe
USA and Europe which provide auil.eniic technical and finang al data

r, Jun aid Brad Streel Neyjicie, »&nd so L, are aleo available

in the

and detalls of the manufacturing conpanies lacated in those ccountries, Such
plications may also boe relled 11pon for this pUrnoge; and

publi
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iv)

. : ~fi f 0T
d) However, e Ngm of waiver of IHQDG(JIOH ey b

asetved only for specific

i 3 re v, Also, a suitable
requirements. Justification for the waiver should be recorde

clause may be incorporated in the conditions of contract.

Inspection on Installation and Commissioning

ipment or
This method is adopted to check the performance and output of equipm

machinery after it is commissioned and operational at site.

9.12.3 Types of Inspection Agencies

Normally, inspection modalities or agencies for inspections specified in the contract
should not be changed. In rare cases, when this becomes inescapakle, it should be
done with the approval of the CA, justifying the rare circumstances, ensuring that no

undue benefit accrues to the contractor.

i) Internal Inspection Authorities

Wherever there is technical expertise available in-house, an internal officer of the
Indenting Department is nominated for inspection. The consignee should be the
final authority for acceptance of goods.

i) External Inspecting Authorities

In case Procuring Entity does not have technical experlise or for other
relevant reasons, inspection may also be ent'rusted to a third-party inspection
authority. The procuring entity, however, relains the right to reject the

consignment, even if it is cleared by third party inspection authorities.

Sometimes, it becomes necessary to conduct a type test, acceptance test or
special test at external laboratories, when facilities for these tests are not
available in-house with the supplier or carrying out of confirmatory tests is
considered desirable before accepting the goods. The Procuring Entity should
draw up a list of approved laboratorles for this purpose, to which the samples
drawn from the lots offered by the suppller can be sent for tests. The list
should also contain approved laboratories, which can be used as
referral/appellate laboratorles for retest when samples tested at one

lahoratory are decided to be re-tested. The following guidelines should apply
fo such casos:
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y national accredited 0f

a) External festing may invariably be doné b
National Test House

reliable laboratories, preference being given 1

(NTH). For testing the samples drawn from the lots offered by th.e
ed to conduct random sampling In

supplier, an inspection agent qualifi
ts should do the

accordance with Quality Assurance requiremen

selection of samples;

b) Test reports must contain the values obtained in the tests besides
faillpass results. The laboratory must preserve the sample and test

records for a period of three years;

c) The Department should lay down a liability statement for costs

expended on tests, dispatch of samples, transportation COSIS, test
charges, and so on., in respect of samples tested at outside

laboratories as may be applicable; and

d) In cases where the samples are to be tested at the supplier's. cost
because of non-availability of his. own testing arrangements, the

resnonsibility of depositing the testing fees would rest with the supnblier.

e) Normally unless otherwise intended in the contract, charges of routine
testing prior to dispatch of materials are 1o Le borne by the supplier and
charges of testing of materials after receipt by consignee iare to be
borne by the procuring agency. Contract should be clear aboth
responsibility of cost of materials expended in tests ang charges of
special tests e.g. type test or tests at external labs. Even w;
procuring entity is responsible for testing charges, if the material fa'ler‘e
the test, the charges would become the responsibility of the seller o

iii) Joint Inspection on Complaint

In case a written complaint Is raceived from the supplier disputing th
. : g lnhe
goods by the Procuring Entity's Inspecting officer, it should e joint y
P DE Jointly in

lection of

by a team consisting of an authorised representeative of the i vestigated
' ocuring Entity
, &

senior representative of the inspecting agency who is conversant
’ ant with the

and an authorised representative of the sunplier. goods

9.12.4 Issue of Inspection Report
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be stamped,
After satisfactory inspection and tests, the acceptable goods shall o ton an
' ifi
labelled, marked cr sealed, In such a way as to make BuhsEagent i

i /user. The
tally with the inspection reporl of accepted lots easy for the consignee
following guidelines should be used for inspection reports to be issued:

) Each inspecting officer shall be supplied with acceptance stamps, lead seals,
pliers, rubber stamps, -stencils, labels, stickers, holograms, and so on,
according to requirements, for sealing and marking the inspected goods in
terms of the contract. He will be responsible for safekeeping of these articles
and shall ensure that they are not misused by unauthorised persons.
Unserviceable seals, pliers, stamps, stickers, holograms, and so on, shall be
returned to the con_cernéd issuing official. The procuring entity shall lay down
detailed guidelines covering all these aspects. For reasons of security and to
avoid irregular or incoirect issue, inspection nnotebooks should be machine
numbered and, wherever possible, different coloured copies marked for each
user. An account of the inspection notes issued with serial number-wise
details shall be maintained in an appropriate register. Procuring Entity should
also develop a fool proof system to avoid any fraudulent and unauthorised

use of the inspection notes:

ii) There should not be any initial provisional acceptance at a lower level. A time
limit shall be fixed for the issue of inspection documents. The inspection note
shall also indicate the validity period, by which period the supplier must
dispatch the accepted goods to the consignee in terms of the contract. The
number of copies of the inspection notes and their distribution for different
types of inspections will be as prescribed by the procuring entity/indenter
Department;

iii) Inspection reports should be prepared detailing the inspection done, samples
examined, requirements as per the relevant specification/contract and the
observations jointly with the representative of the firm. Each inspection note
copy issued should invariably bear the individual's name, stamp along with his
designation and code number of the officer authorised to sign and issue
inspection documents. Facsimiles of the inspection stamps and their position
should be put on the inspected material to help identify the inspected goods at
the consignee's end. Inspaction note coples meant for payments should be
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vi)

The Accounts

, 4 fficer.
attested witl i in | the inspecting © .
1 full signature in ink by o - it agamst

ion note should be duly

h continuation sheet, if
r at

Department will make payments only against copie
any other copy. Corrections, if any, on the inspect
authenticated by the officer issuing it. Similary; eac . o i
attached to the inspection note, should be signed bY the inspecting

the relevant places and any correction duly authenticated;

. ing authorities
Deparimental instructions should invariably prescrive the! paying

oy e ' orities
will keep a record of specimen signatures of authorised inspecting au:‘ i
' : : ' risin
for verification with the signature in tha inspecticn note while authorising
payment;

A separate inspection report must be prepared for each consignment. In the
case of large consignments, the issue of th inspection report may ot be held
up until the inspection of the full consignment is completed. These must be
issued for lots inspected every day or every two days. If the contract is in
terms of ‘sets’ or ‘number’ and materials are such that they comprise a
number of components or accessories, the inspection report should be issued
only when all parts, components and accessories forming a set are inspected
and accepted. When plant and equipment are ordered with spares, the
inspection report for spares should not be issued before acceptance of the
main equipment. In the case of contracts for imported materials that involve
initial inspection in the country of origin and final ‘nspection in India, the final
inspection note should be issued giving reference of the certificale issued

abroad;

In respect of materials which have been rejected by the inspecting officer, the
rejection inspection report should be issiied immediately following the
completion of inspection. In case of total rejections, no copies meant for
payments or the accounts office should be Issued. All the reasons for rejection
and deviations agalnst the governing specifications, drawings or other
particulars should Invariably be noted In detail in the “remarks” column of the
rejection inspection note. The rejected material should be given a yellow paint

k to avoid it being submitted agaln for Inspection or supplied to other

mar
aych copies should he cancelled acrag

customers. < 5 by the inspecting officer
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. : . — with the office copy
wilh Ivis signature and retained in the inspection file along

of the rejaction inapeclion nole; and
. o n ~nt copies should be issued
vii)No ‘eetlified troe copy’ of the lost original payment copi

51 e accounts officer
until a ‘mon-payment certificate’ has been received from the a

_ : : should not be
concerned or stating thet payment has not Been made and

made ‘againgt {he original inspection report even if recewved subsequently,
“This copy must be endorsed as “cerlified copy”. This endorsement should be
attested in full in indelible ink by the officer proving a cross reference to the
accounts officer's non-payment certificate’ with the name stamp with the

designation and code ruimber of the officer fs=uing the duplicate copy.

9.12.6 Material put up for Inspection towards the End of Delivery

As far as possible, the ihspection should be commenced arid finished and the
insp'ectioﬁ report issued during the validity period of the contract. In cases where the
supplier ofiers materiale for inspection during the last few days of the contract
delivery period or even on the last dzéy ~f the contract delivery period, efforts should
be made by the inspecting officer to commence the inspection before the expiry of
the delivery period.

In cases where it is not possible to commence or conclude the inspection before the
expiry of the delivery period, the inspecting officer should, immediately, on receipt of
the intimation or request for inspettion of the materials, bring tins ta the notice of the
supplier orally as well as in writing. He must mention that #1e materials have been
submitted for inspection at a- very late stage and that it is not possible to
commence/conclude the inspection before the expiry of the delivery period.

The suppller should also be informed that the goods offered for inspection should,

* however, be mspectod until the completion of the inspection which can be after the
expiry of the delivery period and that such an inspection continuing after the expiry of
the delivery period is neither intended nor to be construed as condoning the delay or

4

- keeping the contract alive

In such cases, the mfsperilon note, whether accepting or rejectlng the goods, should
be duly franked as per the franking clause given below:”

9.12.7 Franking Claus®e on Acceptance and Rejection
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or condone the late
e delivery period Of
ithout prejudice to

“The issue of this inspection/rejection report does not ar'QUJesce

delivery and does not intend or amount to an- exiensmn of th
W

keeping the contract alive. The goods are being pagsed/ rejected

e contract.”
the rights of the Government of India under the terms and conditions of th

This clause may also be incorporated in conditions of the contract.

9.12.8 Approval of Acceptable Deviations

Under no circumstances will the inspecting officer have the authority 0 modify the
governing specifications, approved drawings or samples during inspection withoLt
reference to the CA that approved the lender. For all cases of acceptance with
deviation, the nature of deviation along \ith a justification for acceptance against
such deviation should be duly documented. The CA that approved the tender should
have the final decision on deviations. |
Deviations from the contract specifications or requirements not affecting price,
quality, performance and other terms of the contract may be allowed at the level of
the CA in consultation with the user Department on merits or nature of deviations.

In all other cases, the goods should be rejected giving all reasons by issuing a
rejection inspection report. Rejections should nat be made in a piecems=al manner.

9.13 Storage and Issue cf Inspected Goods

After satisfactory inspection and tests, the accenied materials should be stamped
labelled, marked, or s2aled and stored in a systeraatc marna: This is to facilitate
easy retrieval at a later stage. As all gnods needed ¢, nyocured cannot be consumed
at one point of time, storage i an inevitable process 1ne storage system forms the |
key component of any materials management system. |t shou'd be-ensured that the
goods are stored in such conditions that they are protecteq against unauthoriseq

removal and deterioration.

9.14 Accounting and Payment of Received Materialg
9.14.1 Goods Recelpt and Insnection Report
If the received material cuccessfully passes thz auaniit

/ ard quality checks,
accounting of material received shall be Giv tha basis ¢7 ke CGoods Receipt ang
Inspection Report (GRIR) (Annexure 22) prepared after inspect tion ang acceptanco

of the material which wlil be signed by the concerned officers. This includes. cases
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. ich inspection at

where payment is made to the supplier on proof f’f Z'Si::(ijloiorr’r:z:r:]n; Epntity prior
the suppliers’ premises is conducted by an authorised 0 | harisls e
o dispatch by suppliers. This excludes cases of rmport.ed ma .
accounting wifl be done on Completion' of certain further formalit:es as per regu atrorxs
and practices. While preliminary receipt is only an aCk”OWIedgeme?t ol qutalty
received, GRIR is an acknowledgement of receipt of the correct quantity as well as
quality of goods. GRIR is a voucher which forms the basis for the supplier to claim
payment as per the contract. It also’is a voucher for accountal of the received
Mmaterial in the inventory accounts. Along with the GRIR, material is handed over to
the warehouse where it'is 1o be stored. h :
In case the received material fails to pass quantity and quality checks, a rejection
GRIR is issued. noting the reasons for rejection. If feasible, a yellow paint mark
should be put on the rejected material to prevent its resubmission by the supplier.
The associated Finance/ FA should be asked 1o recover any advance payment or
freight char_geé paid for the rejected quantity. The rejection GRIR contains
instructions for the supplier to take back the rejected goods within a stipulated
number of days (usually 21). Such removal should be permitted only after the
advance payment/freight paid is recovered. Lots that are under inspection, accepted,
or rejected should be properly tagged, Segregated and identified.

9.14.2 Passing of Supplier’s Bills

officer authorised to sign pay-orders. All correspondence with the supplier will be
handled by procuring entity Department,

The documents, which are needed from the supplier for release of payment. are to
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While claiming the payment, the sup

payment being claim

his parl for claiming this paymaent have
There should

}

In case of part supply, the payment will be r
{he bill value which will be released once the entire supply is ma
yments to suppliers will be done as per the

applicable taxes at source from pa

plier must also certify on the bill t

ad is strictly in terms of the contr
heen fulfilled as required under th

also be a suitable provision for verifica

hat the

act and all the obligations on
e contract.

tion of the authenticity of the

arson signing the invoice, and so on, to claim the payment.

eleased by deducting 10 (ten)per cent of
de. Deduction of

existing law in force during the currency of the contract.

"9.15 Contract Management - Risks and Mitigations ]
_Risk. Mitigation
Any mobilisation or other advance

“Advance payments: This is an area of
' risk in public procurement with undue
‘and unintended  benefits o the
contractor, which vitiates the original
~ selection criteria.

payments should be interest bearing and
should be only for justifiable cases.
Terms of such advances should be
expressly stated in the NIT/bid
documents. The advance payment may
be released in not less than two stages
depending upon the progress of the
contract. Advance should be
progressively adjusted against bills
cleared for payment. Interest should be
charged on delayed recoveries
irrespective of the reason stated.

Contract changes and renegotiations:
This is also a risk area, where the
' procuring entity may not get what it
' contracted and paid for or may pay for
what it has not received. On the other
hand, the contractor may not get timely
or proper amendments due to changes
asked by the procuring entities.

Contract modifications and
renegotiations should not substantially
alter the nature of the contract. It should
not vitiate the basis of the selection of
the contractor. It should not give undue
or unintended benefits to the contractor.
However, for any changes caused by the
procuring entity, the contractor should be
adequately and timely compensated
within the contractual terms.

| ; 2 i
' Supervising agencies/individuals are
~unduly influenced to alter the contents of

their reports  so changes in cuality,
| performance, equipmen: and
characteristics go unnoticed.

—

Contractor's clalms are false or

inaccurate and are protected by that in-
charge of revising them.

A contract management manual or |
operating procedure should be prepared
for large value contracts. There should
be inbuilt systems of checks and
balances.

All large contracts should be formally
reconciled for closure to ensure that the
scope of the work and warranty/defect
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Manual for Procurement of Goods

3 9.15 Contract Management - Risks and Mitigations

. Rivk 7
Payment to the contractor is delayed
intentionally or otherwise.

Contractor gets final "payment, but

contract closure has not been formally
| done. As a result material/assets loaned
to him are not accounted for.

b

| Every dispute lands up in arbitration or
| court cases, since the procuring entity is
ireluctant to grant compensation for its
| own lapses to the contractor.,

Mitigation

liability period is completéi’l_.'m“
include the dispute resofgtlon forum for
resolving disputes in a fixed timeframe

with provision of escalation level.

All payments/recoveries should also be
reconciled. It should also be ensured that
material/assets loaned to him including
security passes are accounted for.

| Agents/ Sub-contractors and partners,
| chosen in a non-transparent way, are

;urfaccountable or are used to channel
! bribes.

|

Agents should only be as per the terms |
of the contract. Sub- contracting of the
contract should normally not be allowed
in procurement of goods.
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