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rpendix 1: Basic Aims and Fundamental Principles

Publi~ Frocuremant
(itnfer Para 1.5, 1.6)

ent
1.1 Basic Aims of Procurement — the Five Rs of Procurem

In every procurement, public or private, the basic aim Is to achieve just the right
balance between costs and requirements concerning the following five parameters
called the Five R's of procurement, The entire process of ;:rru::n::urne:rmaani:.l:1'l"-"r‘1"l"‘'9'IJE “‘”"IE
the need for an item, facilily or services is identified till the need is satisfied) is
designed to achieve such a right balance. The word ‘right’ is used in the sense of

‘optimal balance’,
i), Right Quality

Procurement aims to buy just e right quality that will suit the needs — no more and
nG less —~ with clear specification of the Procuring Entity's requirements, proper
uncerstanding of functional value and cost, understanding of the bidder's quality
system and quality awareness. The concept of the right balance of quality can be
further refined to the concept of ulility/value. For the Right Quality, Technical
Specificalion (Terms of Reference (ToR) in case of Procurement of Services) should

be the maost vital ingredient. In public procurement, it is essential to give due
consideration to Value for Money while bench marking the specification,

li).  Right Quantity

There are extra costs and systemic overheads involved with both procuring a

requirement too frequently in small quantities or with buying

large quantities, Hence,
the right

quantity is procured (in appropriate size of contract) which balances extra
costs associated with larger and smaller quantities, In cass of Procurement of
Senvices, scope of Work determines the quantum of services,

ii). Right Price

It is not corract to aim at the cheapest matar|

| als/ facillties/ Services available, The
price should be just rght for

the quality, quaniity and other factors involved (or
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should not be abnormally low for a facililies/works/ sarvices which could lead lo 2
sftuation of non-parformance or failure of contract). The concept of price can be
refined further to take into account not only the initial price paid for the requirement
but also other costs such as maintenance costs, operational costs and disposal
costs (Also termed as life cycle costing - please also refar to para 1.2 balow)

iv). Right Time and Place

If the material (or facility or services) is needed by an organisation in three months’
time, it will be costly to procure It too late or too early. Similary, if the vendor delivers
the materials/ facilities/ services in another city, extra time and money would be
involved in logistics. An unrealistic time schedule for completion of a facility may lead

to delays, claims and disputes.

v). Right Socurce

Similarty, the source of delivery of Coods, Works and Services of the requirement
must have just right financial capacity and technical capability for our neads
(demaonstrated through satisfactory past performance of contracts of same or similar
nature), Buying a few packets of printer paper directly from a large manufacturer
may not be the right strategy. On the ather hand, if our requirements are very large,
buying such requirements through dealers or middlemen may also not be right.

1.2 Refined Concepts of Cost and Value - Value for Money

The concept of pice or cost has been further _raf‘rned into Total Cost OFf Ownership
(TCO) or Life Cycle Cost ( LCC) or Whale-of-Life (WL) to take into account not only
the Initial acquisition cost but also cost of vperation, mairtenance and disposal
during the lifetime of the external rosource procured. Similariy, the conceot of quality
is linked to the need &nd is refinad into the concept of utility/ value. These two, taken
together, are used to develop the concept of Value for Money (VIM, also called Best
Value for Money In certain contexts). VIM means the effective, efficient, and
economic use of resources, which may involve the evaluation of relevant costs and
benefits, along with an assessmenl of risks, non-price attributes (e.g. in goods and/or
sarvices that contaln recyclable content, ere racyclable, minimise waste and
greenhouse gas emisslons, consarve anergy and water and minimize habitat

destruction and environmental degradation, are non-toxic etc.) and/or life cycle
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ublic
cosls, as appropriale; P'ico alone may nul nacessarly raprasent viM. In P

‘ tmal

procurement, VIM fs sehimad by afiracting the widest competition by way of opt .
description of need; developmant of value-angineerad specifications/ Tems

ction of an

Reference (ToR): appropriale packaging/ slicing of roquirsment; sefe
appropriate mode of prosurement end bidding system. These advanced concapts

are explained below.
1.2.1 The Concept of Value

Value is a management and economics concept. It represents the extent of satiation
of a hierarchy of needs of a person by a product bought for this purpose. This I8
subjective and difficult to quantify. This is because different persons (or the same
persons under differert circumstances) would have different hierarchy of needs and
would perceive different extents of satiation or vaiue from the same product. There
are lhree sources of the vaiue of o pmﬂud The fist source of value is from the
funciional usagz of the product (known as use value) and the second source COmes
from the social status ascociated with the ownership of the product (esteem value).
This can be shown as tha differonce between a luxury btanded gold-plated, diamond
encrusted pen and a disposable non-descript functional pen, though both fulfil the
broadly same function and have the same use value. The luxury branded pen, in
addition to the use value, also has additional esteem value, The third source of value
comes from the prica that one can get by exchanging or scrapping the product at the
and of the useful fife of the product. This Is called the disposal value. Normally, when
people buy a car, they do considar the estimated dispc.sal value of different choices
of models, Value Is the sum total of all the three values.

1.2.2 Total Cosl of Ownership

While the value of a product covers all components of value over the "Whola-Of-Life™
(WOL), the costs incurred on the product should also take into consideration the total
of various elements of costs incured over WOL of the product. For this purpose,
future costs are discounted o present value (not to be confused with the value we
are discussing — this Is a financlal discounting concept). For example, it would not be
prudent to buy a cheap car, which has a very high cost of operating. This Is called
variously as WOL or "Life-Time-Cost® (LCC) or *Total Cost of Ownership® (TCO).

The last is a preferrad nomenclature in procurement and is definad as the total of all
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i over
cosls associated with g product, service, or capital equipment that are incurred
its expected life. Typlcally, these costs can be broken Into four broad categories:

a) Procuremant price. Tha amount paid to the vendor/ contractor for the
product, service, or capital equipment;

b) Acquisition costs, All costs associated with bringing the product,
service, or capital equipment Into operation at the customer's location.
Examples of acquisition costs are sourcing, administration, freight,
taxes, and so on:

©) Usage costs. In the case of a product, all costs associated with
converting the procured parUmaterial into the finished product and
supporting it through its usable fife, In the case of a service, all costs
associated with the performance of the semvice that is not included in
the procurement price. In the case of capital equipment, all costs
associated with operating the equipment thraugh its life. Examples of
usage costs are inventory, conversion, waslage, lost productivity, lost
sales, warranty, installation, training, downtime, and so on: and

d) End-of-life costs. All costs incurred when a product, service, or capital
equipment reaches the end of its usabla life, net of amounts received
from the sale of tha remaining preduct or the equipment (disposal
value) as the case may be., Examples of end-of-ife costs ara
obsolescence, disposal, clran-up, and Project termination costs

1.2.3 Value for Monay

Besides value of a product or servica, the customer also has his own notion of
“value” of a particular sur. of money. This is different for differant People or even for
the same person in differant circumstances. When the perceived value of 5 product
matches the perceived valus of tha amount of money (cost of the Preduct), the
customer feels he gol the full valus for his money. This is called the iy, In
procurement, Total Cost of Ownership Is taken to evaluate value for money. Given
the limited resources avallable to the government, ensuring VMM in Procurement is
tha key to ensuring the oplimum uilllsation of scarca Eudgstary féSources, |t usually
means buying the product or service with the lowest WoL Costs that is g for
Purpose’ and just meets the specification, /M alsn incorporatas affordability: clearty,
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addressed
goods or services that ara unaffordable cannot be bought. This shovtd e nelor®
as soon as possible within the process, ideally at the nend assessmant stage o
procurement, commences, In- ordes o address this lssue, 8 chang®
pracuremant approsch, specification or business strategy May be required.

then the
Whete an altemativs is chosen that does not have the lowest WOL costs, E
additonal Value cdded banedt mist bo proportional and objectvely 1U®

Assessment of bids should be conductod only in refation 0 & published set of
evaluation criteria (which should be relevant to the subject of the contract), and any
‘added value’ that justifiss a higher prico must flow from these defined .:;ﬂteriar.. In
public procurement VM is often primarily eslablished through the competitive
process. A strong competition from a vibrant market will generally deliver 8 VM
outcome. However, where competition i limited, or even absent, other routes may
have to be used to establizh VIM. Thesﬁr can include benchmarking, construction of

thearetical cost models or ‘shadow’ bids by the procurement agency. For major

contracts, this can requira considerable financial cxpertise anll external support. A

VM assessment, based on the published conditions for pariicipation and evaluation,

may include consideration of some factors such as:

i) Filness for purpose;
i} Potential vendor/contractor's experience and performance history;

iii) Flexibility (including Innovation and adaptability over the lifecycle of the

procurement);
i) Envircnmental sustainability (such as energy officiency and environmental

impact); and

v) Total cost of ownership

But due to uncertainties in estimates of varlous components of TCO (and actual
costs over the |ife-cycle) and intangibles of Value, some element of subjectivity may
become unavoidable, and henco Is not normally useable in routine Public
F'm:::urnmanl cases. Therefore, preference Is given to alternative means for ensuring
VM by way of optimal description of needs; development of value-enginesred
spacifications/ Terms of Reference and appropriate packaging/ slicing of
rat:ulramant: and seloction of appropriate mode/ bldding systems of procurement
elc,
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1.3 Fundamental Principles of Publlc Procuramant

General Financial Rules, 2017 lay down the Fundamental Prin .
Procurement. These principles and other additional obligations of procuring

authorities in public procurement can be organised into five fundamental principles of

ciples of Public

public procurement, which all procuring suthorities must abide by and be
accountable for:

I}.  Transparency Principle

All procuring authorities are responsible and accountable to ensure transparency,
fairness, equality, competition and appeal rights. This involves almultanﬁnl-lﬁ.
symmetric and unrestricted dissemination of information to all likely bidders,
sufficient for them to know and understand the availability of bidding opportunities
and actual means, processes end time-limits prescribed for completion of registration
of bidders, bidding, evaluation, grievance redressal, award and management of
contracts. It implies that such officers must ensure that there is consistency (absence
of subjectivity), predictability (absence of arbitrariness), clarity, openness (absence
of secretiveness), equal opportunities (ahsence of discrimination) in processes. In
essence Transparency Principle also enjoins upon the Procuring Authorities to do
only that which it had professed fo do as pre-dsclared In the relevant published
documents and not fo do anything that had not baen so feclared, As part of this
principle, all procuring entities should ensure that offars should be invited following a
fair and transparent procedure and also ensure publication of all relevant informatian
cn the Centra] Public Procuremer.t Fortal (CPPI),

li).  Professionalism Princinle

As per these synergic attributes, the procuring autherities have a responsibility and
accountability to ensure professionalism, ecanomy, efficiency, effectiveness and
integrity In the procurement procsss. They must avoid wasteful, dilatory and
improper practices violating the Code of integrity for Public Procurament (CIPP)
mentioned in Chapter 3 of this manual, They should, at tha same time, ensure that
the methodology adopted for procurement should not only be ma;nnuhla and
appropriate for the cost and complexlly but should also -effectively achieve the
planned objective of the procurement. As part of thia principle, the gmmrﬁant may
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=

cartification
prescribe professional standards and speclfy sultable (raining and
Fequirements for officials doaling with procurement matters.

In reference to the above two principles - Transparency and Pml'uulunu::
Principle. It may ba. useful to.refer to the following provisions In the General Fina
Rules, 2017;

‘Rule 144 of GFR 2017: Fundamental principles of public buying. (for &l
precurements including procurement of works).—- Every aull'r:rrlty_r delegated with the
financial powers of procuring goods In public Interest shall have the responsibility

and accountability to bring officiency, economy, and transparency in matters relating
to public procurement and for fair and equitable treatment of suppliers and promation
of competition in public procurement.
The procedure to be followed in making public procurement must conform to the
following yardsticks:- '
a) The dascrpiion of the subjoct matter of procurement to the oxtent
prachcadle should —
1. be obfective, functional, generic and measurable and specify technical,
qualialive and performance characteristics;
2. not indicate a requirement for a particular trade mark, trade name or

brand.

b) the specifications in terms of quality, fype efe., as also quantily of good's to be
procured, should be clearly spelt out keeping in view the specific needs of the
procuring organisations. The specifications so worked out should meet the
basic needs of the organisation without including superfluous and non-
essential features, which may result in unwarranted expenditure,

c) Where applicable, the technical specifications shafl, fn the extent practicable,
be based on the national technical regulations or recognized national
standards or building codes, wherover such standards exist, and in their
absence, bo based on the relevant International standards. In case of
Government of Indla funded profects abroad, the technical specifications may

be framed based on requirements and standards of the host beneficiary

Government, where such standards exist Provided that a Procuring Entity
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a)

h

il

may. for reasons fo be recorded in writing, edopt any other lechnical
specification

Care should also be taken fo avoid purchasing quantities in exCeSs of
requirement to avoid inventory carrying costs:

offers should be invited following a fair, transparent and reasonable
procedure;

the procuring authonlty should be satisfied that the selscted offer

adequately meels the requirament in all raspects:

the procuiring authority should satisfy its=!f that ths price of the sslacted
offer Is reasonable and consistent with the quality required];

at each stage of procurement the concemed prociring authority must

piace on rocord, in prociso terms, the considaraticns which weighed

with it while taking the procurement decision,

8 complete schedule of procirement cycle from date of Issuing the tander to
dato of issuing the coniract should be published when the tender is issued.
All Ministries/Departments shail prepare Annual Procuremenit Plan before the
commencement of the year and the same should flso be placed on the their

website®

k) [Notwithstanding anything contained In thesa Rules, Department of Expenditure

may, by order-in writing, impose restrictions, ncluding brier regisiration ardicr
screening, on procurement from hidders from a country or cour'ries, or a class of
countnies, on grounds of Jsfencs of india, o malters directly o, incirectly related

 thareto inciuding national security: no prociiramant shall be mede in violation of

such rostriciions, '’

iii). Broader Obligations Princlple

Over and above transparency and professionaliem, the Procuring authorities have
also the responsibility and accountability to condict public procurement in a manner
to facilitate achievement of the broader abjectives of the government - ta the extent
these are epecifically included in the ‘Procurement Guidelines"

= Tnﬂtﬂtﬂznmmrﬂtﬂml[ﬁﬂﬁu Hinistry of Finance (#eF) OM No, F.6/18/2009-P00) dated 13.07 2000, |
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a)

b)

d)

e)

Freferential procuremant from backward regions, waaker gactions and
MSEs, locally manufacty the extant
Sbeciioly lncty red goods or services, 1O

ded in the 'Procurement Guidelines’; and
Reservation of procurement of specified class of goods from or through
cerlain nominated CPSEs or Government Organisations, o the extent
spacifically included In the ‘Procurement Guidelines'.
Suppori to broader suclal policy and programme objectives of the
govemment (ior Examp'rn economic glowth, strengthening of jocal
industry - make-inndia, Eage of Duing Business, job and employment
cieation, and so on, to the extent specifically included in the
‘Procurement Guideilnes’);
Facilitating administrative goals of other departments of government
(for example, ensuring tax or environmental compliance by participants,
Energy Conaarvation, accassiblity for People With Disabilities efc. to
{he extent specificaliy included in the ‘Prozurement Guidelines’ ).
Procuremeri policies and procedures must comply with accessibility
criloria which may be mandated by the Government from time to time.
Keeping this in view, Department of Expenditure amended Rule 144 of
GFR, 2017 and introduced a sub-peint (xi) Imposing restrictions under
the rule [as mentioned under (ii) above]. The detalled provisions were
natified through Order (Public Procurement No.1)® which are as

follows:

1. Requirement of registration

a) Any bidder from a country which shares a

eligible to
consultancy services and non-consultancy services) or works (including

turnkey projects) only if the bidder is registered with the Competen

land border with India will be
bid in any procurement whether of goods, services (including

t Authority,

specified in Para 12(c) below.

b) The Order shall not apply to
contract has been concl

5 nearted vide Department of Expenditure {

() cases where orders have been placed or
uded or Ialtarrnntlm of award/ acceptance (LoA) has

Do), Minstry of Finance (MaF) D% No, FU&/18/2019-PPO dated 13.07.2020,
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-
L

been issued on or before the date of the ordar (23 July 2020); and (ii) cases

falling under para 13 below.
Transitional cases

Tenders where no contracl has been concluded or no LoA has been issued so far

shall be handled in the following manner: -

3

aj

b)

In tenders which are yet to be opened, or where evaluation of technical bid or
the first exclusionary qualificatory stage (.e. the first stage at which the
qualifications of tenderers are evaluated and unquaiified bidders are
excluded) has not been completad: No contrasts shall be placed on bidders
from such countries. Tenders received from bidders from such countries hail
be dealt with as if they are nan-compliant with the tender conditions and the
tender shall be processed accordingly.

If the tendering process has crossed the first exclusionary qualificatory stage,
if the qualified bidders include bidders fram such countries, the entire process
shall be scrapped and Initiated de nove. The dv novo process shall adhere to
the conditions prescribed in the Order,

As far as practicable, and in cases of doubtt absut whether a bidder falls under
paragraph (1) above, a certificale shall ba ubtzined frem the bidder whose bid
is proposed tu be considered or acrepled, i tenns uf paras 5(c), 5{d) and &
read with para (1).

Incorporation In tender conditions

In tenders to be issued afler the date (23" July 2020) of the order, tha provisions of
paragraph (1) above and of other relevanl provisicns of the Order shall Le

incorporated in tha tender conditions.

4.

Applicabllity

a) Apart from Ministries/Dopariments, sllached and subordinate bodias,

notwithstanding anything confalned In Rule 1 of the GFRs 2017, the Order
shall also be applicabla:to all hutnnun]ms Eodies;

b) to public sector banks and public sector financial institutions: and
¢) subject to any orders of the Department of Public Enternrises, to all Cantral

Public Sector Enterprises; and

d) to- procurement |y Public Pilvale Parinership projects receiving financial

support from the Governmar.i or public seutor entemrizes/ underts kings.
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Union Terrto
fes, Moilonal
undertakings tharsof apltal Terriory of Deihl end all egancies/

Definitions :

T e 4 e
of 'service provider In certain contexis) means any
person or firm or corpany, including any member of a consortium or joint
venture (that is an assoolation of several persons, or firms or companies),
every E!rﬂﬁr.:f.ai juridical person not falling |1 any of the descriptions of bidders
E_Tﬂhr} hEr_Efnhefum, including afhy agency, branch or office controfled by such
person, paricipating In a procurement procoss:

b) "Tender” for the put pose of the Order will include other forms of procurernent,

except whera the contoxt requires ollierwise.

c) “Bidder from a courtry which shares a land border with India” for the purpose

of the Order means ;
i An entiiy incorporated, esiablished or registered in such a country; or

i. A subsidiary of an entity incorporated, established or registered In such

a country; or
An enfity substentiolly controlled through entities Incorporated,

established or registered in such a couniry, or
An entity whose baneficlal owner s situated in such a country; or

v. An Indian (or other) agent of such an entity; or
A natural perzon who is a citizen of such a country; or
A consortiur or joint venture where any member of the consortiuin or

Joint venture falls under any of the above

wil.

d) *Agent” for the purpose of the Order is a person employed to do any act for

6.
a)

b)

another, or to represent another in dealings with third persons.

Beneficial owner for the purposes of point (c) (iv) will be as under:

In case of a company or Limited Liability Parinership, the beneficlal owner is

the natural person(s), who, whether acting alone or together, or through one
" or more juridical person(s), has a controlling ownership Interest or who

ntrol through other means. Explanation:-
the beneficlal owner Is the natural person(s)
h ona or more juridical

gxercises co

in case of a partnership firm,

who, whather acting alone or together, or throug
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PEFEON, hag ownership of entillement to mora than fiflean percant of capital or
profite of the parharship;

c) In case of an unincorporated association or body of individuals, the beneficial
owner Is the natural person(s), who, whether acting alone or togather, or
through one or mare juridical person, has ownership of or entitierment to more
than fifteen percent of the property or caplital or profits of such association or
body of individuals,

d) Where ne natyral parsen [s identified under (6) (a) or (8) (b) or (B) (c) above,
the beneficial owner is the relevant natural person who holds the position of
senior managing official;

@) In case of g lrust, the identification of beneficial swner{s) shall include
idantification of the auther of the trusl the lrustee, the beneficiaries with
fiflteen percant or mern inierest in the trust and any olher natural person
exercising ultimate effective canlrol over the trust through a ehain of centrol or
Cwnership,

7, Euh-l:nntrnuting In works centracts
In works contracls, including tumkoy contracts, “olitractors shall not be allowed to
Sub-contract works to any conlracior fromn g couniry which shares a lang border vith
India unless such contractor is registered with the Competent Authority. The
definition of “cantractor from a country which shares a jang border with Inaia® shall
be as in paragraph (%) (e} abovo, This shall nat apply o sub-contracts already
awarded cn or hefore the date of tha Order (l.e, 234 July, 20209,
8. Cortificate regarding compliance
A certificate shal ba taken from hiddurs In the tender uocumenis regarding thei;
compliance with the Order. I such cerlificate niven by 5 bidder whase big |e
accepted is found lo be false, this would be 4 ground for immediate termination and
further legal action in accordance with law.
9. Validity of ragistration I
In respect of tenders, registration shoulg be valid ut the time of subrmission of bigs
and at the tme of acceptance of hids, |n reapect of supply otharwise than by'tender.
registration should be vally at tha time g placement of prder, If the bidder was validly
registerad at the time of acceptance / Piacement of order, registration shall not pe 2
relevant consideration during conlrant axecution,
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10, Government e-Markatplace

The Governmen! E- “Hﬂ.dlﬂﬂnﬂ shall, a3 soon as possible, requirn all vandors/
bidders registered viith GeM to give o cerlificate regarding compliance with the
Order, and after the data fixed by it, shall remove nor-compliant entities from GeM
unless/ until they are registerad m-acunrdanm with this Order.
11.  Model Clauses/ Ceriificates
Model Clauses and Model Certificates which may be inserted In tenders / cbtained
from Bidders are given at Annexure-2C. While adhering to the sutstance of the
Order, procuring entilles are free to approprisicly medify the wording of these
clavses based on their past experiencs, local noeds elc. without making any
reference to Depariment nf Expenditure.
12. Competent Authority and Procedure for Registration
4) The Compatent Authority for the purpose of reglstration under thIn Order shail
be the Registration Commiltea constituted by the Department for Premotion of
Industry and Internal Trado (DPIT)Y™.
b) The Registration Committee shall have the following members!®
| An officer, not below the rank of Joint Secretary, designated for this
purpose by DPIIT, who shall be the Chairman;
ii, Officers (ordinarlly not below the rank of Joint Secretary) representing
the Ministry of Home Affairs, Ministry of External Affairs, and of those
Departments whose sectors are covered by applications under
considerdtion;
il. Any other officer whose presence is deemed necossary by the
Chalrman of the Commitiee,
c) DPIIT has laid down the method of application, format etc. for such bidders as
stated in para (1) (a) above™. On receipt of an application seeking regisiration

™ (ijin reepect of application of the Order to procurement by/ under State Governmerits, all functions assigned
o DPIT shall be carrled out by the State Government concerned through a specific department or
authorlty designated by it. The composition of the Reglstration Committee shall be as declded by the
State Government and peragraph G above shall not appdy. However, the requirement of political and
security clearance 83 per para D zhall remain ond no reglstration shall be granted without such clesrance,

{ii} Registration grantod by State Governments shall ba valld only for procurement by the 5tate Government
and Its agencies publlc enterprizes ate, and shall not be valfd for procurement |n other states or by the
Governmant of (ndia and thelr sgencles) public enterprives ste,
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from a bidder from a couniry covered by para (1) (a) above the cgmpnlen;
Authority shall first seek political and security clearances from the Minﬁs-tr}rf o
External Affairs and Ministry of Home Affairs, as per guidelines issued from time
to time. Registration shall not be given unless political and security clearance
have both been received. :

d) The Ministry of Extemal Affairs and Ministry of Home Affairs may issue
guidelines for intemal use regarding the procedure for scruting of such
applications by them.

8) The decision of the Compatant Authority, to register such bidder may bs for all
kinds of tenders or for a specificd lype(s) of goods cr services, and may be for a
specified or unspecified duraton =t time, cs deemed fit. The dscision of the
Competent Autherity shall be final '

f) Registration shall not bo rrantad unless the renrosentatives of the Ministdes
of Home Affairs and External Affairs on the Cominittee concurs,

9) Registration granted by the Competent Authority of the Govammant of India
shall be valid not only for procurement by Central Government and its agencias/
public enterprizes elc. but also for procurement Ly State Governments and their
agencies/ public enterprises otc. Mo fresh registration at the Stats lavel zhall be
required, _ .
h) The Comnetent Authority is empawered to cancel the regiztration already
granted if it dstermines that thare |s sufiicient cause. Sych cansellation Ly ftself
however, will not affect the exzeition of Contracts already awarded Pending
cancellation, it may alsa suspend ihe registration nf » bidder and tha b
not be eligible 1o old in any furthar trnders during the paricd of i

idder ghai
Spension,

* Notified vide OM No.P-45021/112/2020-rF (8E-1) (E-43780) lisued by DPIIT datag 30.03.20m

I} In respact of application of the Order to procuremant - Govern
assignsd to DPIT shell be carrled out Ly tha !‘tit-l_ﬁﬂi'ﬂ'rm?l":t :nd o Hﬂzﬂrcuru nr::::llﬁ .l: Setuns
or authority dnlq.nm.'.n' by It The composition f the Reglt*ration Cornmittag ,;“'u l:-n: . .Epmm""
State Govarnmant and pEregraph G cli~va +hal| not apply, Howsyer the requl - acidad b the
secuiity clearance s per para [ shall rraaln &nd na reglitretion sial 1:|4 sty paltizal ang

: # granted wiitiy such g

i Registeation granted by State Govarnmaiits zha'| ke valld eniy far Procurement lyy (ha o
and its agencles/ publie enlerprises etc, angd thall not e valld far PFMUMm*;t{{. ;H_Ist’"' Government
Gavemment cf Indla and thelr agencles bl mnite;orlsas i, S, T States o by phy
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) * For nationg) Securily ressons, the Competent Authority shall not be required

o give reasons for mjec.timm_:qncar;nmn of reglistration of a bidder.

iV oIn transiliong) Casos falling under para (2) above, where it s felt that it will not

be practicable o exglude bidders from a country which shares a land border with

India, a refersnca seeking pormission to consicer such b'dders shall be made by

the procuring entity t5 the Compglent Authority, giving full information and

detailed reacons. The Compelent Authority shal decide whether such bidders
may be considered, and if so shall follow the procedure lald down in the above
paras, o -

k) Periodic reports on the acceptance/ sefusal of registration diring the

preceding period may be required 1o e sent to the Cabinet Secretariat, Delalls

will be issued separately in due ¢ourse by DT,
13.  Special Cases [Inx refarence {o para (1) (b) above]

a) Bona fide procuremsnts made through GeM without knowing the country of
Uic vidder il tlie date fixed by GeM for this purpose, shall not be invalidated
vy the Order.

b) Bona fide small procurements, raade without knowing the country of the
bidder, shall not be invalidated by the Order.

el In projects which réceive -Intemaﬁunnl funding with the approval of ths
Department of Economic Affairs (DEA), Ministry of Finance, the procurement
guidelines applicable to the project shall normally be followed, notwithstanding
anything contained in the Order and without reference to (he Competent

Authority. Exceplions to this shall be decided in consultation with DEA,

d) The Order shall not apply to procurement by Indian missions and by offices of
governmsnt agencles/ underiakings located outside India.

e) The Order will not apply to bidders from those countries (even if sharing a
land border with India) to which 4 e Gavernment of India has extended lines of
credit or in which the Government of India is engaged in development

projects. Updated lists of countrles to which lines of credit have been
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14.

f

extended or In which dovolopment projects are undertaken are given in the
website of the Ministry of External Affalrs™,

A bidder Is permitted to procure raw material, components, sub-assemblies
etc. from the vendors from countries which shares a land border with India.
Such vendors will not be required to be registered with the Competent
Authority, as it is not regarded as “sub-contracting”. However, in case a bidder
has proposed to supply finished goods procured directly/ indirectly from the
vendors from the countries sharing land border with India, such vendor will be
requirad to be registered with the Comnetent Authority®.

g) Procuremant of spare parts and other essential servica support like Annual

Maintenance Contract (AMCY Comprehensive Mzintenance Contract (CMC),

including consumables for closed systems, fiom Original Equipment

Manufacturers (OEMs) nr1heir authorized mgents, shall be exempted from the

requirement cf registration as mandated under Rule 144(xi) of GFR, 2017 and

Public Procurement orders issued in this reqand®,

Clarification to Order (Public Procurement No.1 ) dated 23" July 20206

For the purpose of {2)(b) above, "qualified bidders” means oniy those biddars
would otherwise have been gualified for award of the tender aftar considering
all factors includir.g prica, if the Orda: IPublic Procurement Mo.1) dated 25
July 2020 had nut been izsuad. :

Ir bidders fonn such ceuries would not bave aualifiad Jor award for reasonz
unmnﬂé::i.ad with the sald Crdaws (fo exar pla, becayse they do not mest
lender coteria or then price bid is higher cr hecsusa of tha Brovisiong of
purchasz preference under any other crdar ar rule or any cthar reason) then
there is no nieed lo scrap the tender/ stait tha process de novo,

¢) The following examples are given to assis! in implementation of the Order

* Notified lhrough Order [Public Prosurament No. 2) vide F.NO.6/18/2018-PPD [ge
Expenditure dated %3.07,2020 ¥ ued by Department of

* Notified vide OM Mo, F.i8/37/2010-% PO Issund by Desartmeint uf Fxoandituze dated 'Htﬁ!.:'-un

., Not'fied vide GM Nc. £.12/1/2023-PRO(F ) Iss 104 by Daparte. -t of Exnanditure date 12,0330

b Natified 'H‘I'Mh‘ vder iFH‘-Jk Procuremeat ko, 51 'I-_.Ija hf._'ﬂli_tllﬂ:uwllilgipp
Expenditure dated 24.07.2020

B bswed by Lenariment of
237



qf‘-im:'l_:"-i- lﬁjﬁi

Appendix 1: Basic Aims and Fundamental Principles of Pubbe Procurement

i,

Exampla I: Four bids are recelved In a tender. One of tham la from &
countiy which shares a land border with India. The bidder from such
country Is found to be gualified technically by meeting all prescribed
eritaria and is also the lowest bidder. In this ca38, the bidder is qualified
for award of the tender, except for the provisions of the Order (Public
Procurement No. 1) dated E:er July. In this case, the tender should be

scrapped and fresh tender initiated.
Example Z: Th2 facts are &8 in Example 1, but

country, tnough tu:hnfnnlhr quaﬂnad is not the

are oiher technically quallﬁad bidders whose price is lower.
Id not be qualified for award of the tender

1) dated 23rd July

the bidder from such

lowest because there
Henm the

bidder from such counlry wou
Irrurspeclma ofthe Order {Fub!lc Procurement No.
2020. In such a case, there is no need tb scrap the tender.

Example 3: The facts are as in Example 1, but the bidder from a

country which shares a land border with India, though technicaily

" gualified, s not eligible for award due to the application of price

prefereiice as per other orders/ rules. In such a case, there is no need

to scrap the tender.
Exarmple 4: Threo bids are received in a tender. One of them Is a

hidder from a country sharing a land border with India. The bidder from
such a country does not meet the technical requirements and hence is
not qualified. There is no need to scrap the tender.

iv). Extended Legal Respeonsibilities Principle

Procuring authorities must fulfil additional legal obligations in public procurement,
over and above mero conformity to the mercantile laws (which even private sector
procurements have to comply with). The Constitution of India has certain provisions
regarding fundamental rights and public procurement. Courts have, over a time,
taking a broader view of Public Procurement as a function of 'State’, interpreted
these to extend the responsibilty and accountability of public procurement
Authorities. Courts in India thus exercise additional Judicial review (beyond
::nnt.m::l-::al issues) over public procurement In relation to the manner of decision
making in respect of fundamental rights, fair play and legality. Similarly, procuring
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authorities have also fhe responsibilily and accountability to comply with the laws
relating to Governance Issues fike Right to Information (RTI) Act and Prevention of
Corruption Act, and sg on. Details of such extended legal cbligations are given in

Appandix 2,

vl  Public A:muntahllily Principle

Procuring authorities are accountable for all the ahove principles to several statutory
and official bodies in the Country - the Legislature and its Committees, Central

Vigilance Commission, Comptroller and Auditor Gensral of Indiz, Central Bureau of

investigations and sa on- In addition lo admin;strative accauntability, As a result,
each individual public procurament transzclion is lizble to bo  sorutinised
independently, in isolation, hesides ludging the overs!l ouicomes of procurenmiant

process over a period of tima, Pracuring authoritios thus have responsibifly and

accountability for compliance of rules and procedures in each individual procurement
transaction besides the achicvement of overall procurement outcomes. The
procuring authority, at each slage of procurement, must therefore, place on record,
in precise terms, the considerations which weighed with it while making the
procuremert decision from need assessiment to fulfilment of nead Such records
must be preserved, retained i casily retriesable forin and made avaiiable ta SUGH
oversight agencies. The Procurineg Entity shall Myzrefore, inaintain wy ratain audil
trails, records ang docdments yeneraled of recenved dudng it LrSouremearny
proceedings, in chronological wrtiar, the fas wil Lo slered in an Elaniiign place and
retrievable for sarutiny whenaver Jisadad will:oult visstage of fire, Tha dotumerts
and record will include:

8) documents pertaining tu determination of need for piocurement:
b) descrintiun of the subject matler of lhe'procuremant:
c) statement of the justification fo choice of a Frocurement methad other than

open competitive bidding;

d) documants relating to pra-nualificatian anid  registration cf hiﬂdﬁmJ if
applicable; g

8) particulare uf lssuo, recelat, unening of the Ll aned s pgp‘fﬂ-_i-y;ﬁg L':tﬁl’.‘lers
at each staga: . . | '

239



B Sh N i,

wmﬁfmmﬂﬁmmHmmﬂm l

) requests for clarifications and any reply thereof including the clarfications
given during pre-bid conferences:

@) bids evaluated, and documents relating to their evaluation;

h) eontracts and Contract Amendment; and !

i) complaint handling, correspondances with cliants, consultants, banks.
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Appendix— 2: Legal Aspects of Public Procurement
(Rafer Para 1.3 and 1.12)

1.0 Relevant Provisions of the
Constitution of India

1.1 Equality for Bidders

Article 19 (1) (g) of the Constitution of
India (under Part Il ‘Fundamental
Rights') grants all its citizens the right “to
practise any profession or to carry out any
occupation, trade or business'. This has
been interpreted by courts in a way so as
to ensure that every n'_tizen of lndia has a
right to get equal opportunity to bid for and

“Part lll - FUNDAMENTAL RIGHTS - Right
to Freedam

§18 Protection of certain rights regarding
freédom of speech, ate.

(1) All citizens shall have the right-

(a) to freadom qi"speech and expression;
(b) to assemble peaceably and without
Arms;

(c) to form zssociations or ur_lra'ru;

- {d) to move freely throughout the
terricory of India;

-{e) to reside and sattle in any part of
the tarritory of India; [and]

(9} 1o practise any profession; or fo
EﬂrTl-' nn any u-n-:upalhn trade or
I.‘auﬁlna'z.s, _ <% [ i

be considered for a public procurement
contract. However, this provision does
permit stipulation of reasonabla eligibility |
or pre-qualification criteria for the selection
bidders in oub;
procurement contract. Thus a public
procurement organisaticn should be ready
to prove in cou:t that no eligible bidder has
been denied reasonable and equal
opportunity under this article to bid and L
considered for the concerned contract,

i

of successfil

1.2  Persons Authorised to Make and
Execute Contracis on Rehz)f of
Governments

241|

“*Part Xil; - FEnari-:E F'mpemr, lf-:lr'ltl'ﬂ-l:l3
u anr! 5[_'15 '
5'“"5] qutram
.MI l:unl:facts marlein the exercise of the
E..'IE_‘LItIJE pmm!-r ol fthe !Jnlnn orofa 1
L 5tite *hall ba erpressm" to F.'.u mzde by
|J1- President; cr by ire hrwe;. ol of 1he
..-'I.'.E-tr:,. ui the case mal_.r I:u;a and all such
| contratts: and aii assuram:ﬂ:; nf pmperb,g ¢
irade in’ the e:en:hvg of that pu wer shall
‘be'exzcuted on b?el-'mrnfthe President -
ur‘the Er.wnrnnr har such F!Eli:lfl:-'.r't"'ld in’
suth manner as he maw,r tlirect ot
*authorise, AT N

Neither the President no- the Gm.-qrr_mq-

shaII be personally liable in rupatt of

amr COBEFACT OF assura e made ar
exeruted for tha BUrposes of this

} Constitution, or for the puictoses of any

! . eiactment relating to the Geye MImant

t..frndla heretofers in farce, nor shall any
-n.-*‘"l f

pa'an n making or executing any su
“contract o assirance an hehah‘ ofan
“them be ; personally Iiih!e in respect

f"" AT
k&ﬁm& ‘I [ -ﬁh-u_‘,;_f
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As per Arlicle 209 (Pait XIl ~ Finance, Property, Contracts and Suits) of the
Constitulion of India, all contracts on behalf of tha Union Gavernment of state
governments are to ba entered into and executed by authorised persons on behalf of
the President of India or Gevemnor of the state, respectively. The President of India,
Govemor of the state and the authorised persons who enter Into or execute such
contracts are granted immunity from personal liabllity under this article. That is why,
above the signatures of such persans, on the contract documents, a legal phrase
“For and on Behalf of the President of Indiathe Govemnor of State” is written fo
signify this faci. In a state gevernmant, the persons who are authorised to do so are
listed in the DFPR. Provisions of DFPR are expaided upon by various depariments
by issuing SoPP. Rule 224 (1) & (2), Chapter 8: Ganirrct Management of the GFR,
2017 covers this aspect also

1.3 Other Mercantile Laws

A procurement coniract besides being @ commercial transaction is also a legal
transacton. There are a number of commercialimercantile laws that are applicable
equally to the private sector and public procurement, such as the Indian Contract
Act, Sales of Goods Act, Arbitration and Conciliation Act, and so on. Although a
public procurement professional is expected to have a working knowledge of the
following basic laws relating to procurement, yel he is not expected to be a legal
expert. If standard contract forms are used, thie procurement officlal can discharge
his normal functions withéut frequant legal help. In case any complex legal issue
arises, or a complex contracl Payond {ne slandzrd contrae. form is to be drafted, an
appropriate legal professional may be agsoclated with the procurement from an early

stage.
Salient features of these mercantile laws relating to Procurement are summarised
below.

2.0 Salient Features of the Indlan Contract Act
21 Legal Aspects Governing Publlc Procuroment of Goods - Introduction

A public procurement contrect, besldes belng a commerclal transaction, Is also a
legal transaction. There are a number of laws that may affect various commercial

aspects of public procurement coniracts. A public procurement professional is
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expected to be generally aware of the implications of following basic laws aﬁ’anﬂr:tg
procurement of goods; however, he or shae is not expected to be a legal expert.
Where appropriate in complex cases, legal advice may be obtained. In other
eategories of procurement, additional sat of laws may be relevant:

I} The Constitution of Indja:

ii} Indian Contracts Act, 1872;

iii) Sale of Goods Act, 1930;

Iv) Arbitration and Conciliation Act, 1996 read with the Arbitration and Conciliation
(Amendment) Act, 2015:

v) Competition Act, 2002 as amended with Competition (Amendment) Act, 2007:

vi) Micro, Smel! and Medium Enterorises Development (MSMED) Act, 2008;

vil} Information Technology Act, 2070 (IT Act, regarding e-procurement and e-
auction, populady called t;2 Cylber Law)

viif)Right to Information (RTI) At 2G05:

bx) Central Vigilarre Commission Act, 2003,

x) Delhi Special Folica Estahlishmant Act, 1816 (Lasis ot the Cenirzal Buresu of
Investigation);

xi) Prevention of Coriuption Aci, JYu86;

xii) The Foreign Trade (Development sad Rerulation) Act, 1992 znd tha Forsign
Trade Policy (EXIM Poliey), =015 Fureign Exclianne Maiiacement Act (FEMA),

1999 and FEMA (Current Accaur Transzctions, ules, 2300.

The elenients and Puincipies ef eonlrant law and 1l lileaning end Import of Varlois
legal terins used in connection with the conlracts ara #veliable i ihe Indian
Contract Act, 1872 read with the Sale of Gogds £oh, 193, Soing of the salian:
principles.relal’. g (o contracts are sef out bilatly in 1.5 vhagte.:

4.2  Elementary Legal Practiccs

2.2.1 What is a “ontract? Tha proposal or offyr when accentay] g 2 promise, a
Fromise end every set of rromises funm'ng the Sensideration for wach othe,
Is an agreement, end an agreamant If imagy with frag Consant
compelent to coalract, for a lawful considsration ang Yith a lawfy)
object Is a contract,
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1T Propees Lo TR S — w‘mm,!mmngﬂmm
r'hn'lrnhmrhi-mmmm #*mm,mmmmfﬂ'
TR AISET f uEh 8% o Atiionen. S i aad tn make & proposal o offer
In o shle o parctmee by tever T faeder gigned by (he rendurer (s (e
Fropnsal The badtefion do tervier aod Fafncions fo tendersrs do not
constitite a proposest

227 Mccepiance of The Proposst: When the person fo whom the propossl i8
made signfiee s pesert Mhereto, e proposal is said to be accepted. A
pronosal when ecoested becomes a promise.

i‘zﬂmwﬂm;;mwmnumﬂmtumm
by law when the following are satisfied. A defect affecling any of these
rendate 2 confract un-enforceable

|| Gompatuncy of the parties,

i} Fresgom of consent of both pafties

i Lawfuiness of considzration

w| Lawfulness of object

22 Competency of Parties

Jnaer law any person who has ottained majority and |s of sound mind or not
gebared by law o which he is subject, may enter into contracts. It, therefore,
follows thal minors and peisons of unsbund mind cannot enter into contracts nor
can maalvent parson do so,

#3171 Celegones of persons end bodies who dre parties lo the contract may be
broadly sub-divided undsr Lie foilowing heads:; -

i) Individuas,

i) Parinerships,

Iy Limited Companias,

) Corporations other than limiled companies

#)  Contracts with individusle: Individuais tender either In thelr own name ar
in the name and style of thelr business. If the tander is signed by any person
oihier than the concernad Indlvidual, the authority of the person signing the
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b)

c)

tender on behalf of another must be vorified and a proper power of attornay
aulhorizing such person should be insisted on, In case, a tender Is
submitted in a business name and if it is a concern of an individual, the
constitution of tha business and tha capacily of the individual must appear
on the face of the contract and the tender signed by the individual himself as
Proprietor or by his duly authorized attorney.

Contracts with Partnerships: A parinership is an association of two or
mare Individuals formed for the Purpose of deoing business jointly under a
business name. It Is also called a firm. it should be noted that a partnership
I5 not & lagal entity by itself, ﬂpﬁd from the individuals constituting it. A
partner is the implied aulhority to bind the firm in 2 contract coming in the
purview of the usual busiress of the firm. The i.nplied authority of a parnar,
however, does not extens 1o enter inlo arbitration agreement on behalf of
the firm. While entering into a coniract with partnership firm care should ba
taken to verify the existerce of cansent of all the partners to the arbitration

agreament.

Contrasts with Limited Companles: Companies ara associations of
individuals registered undsr ﬂnrﬁpan:ns Act in wnich the llabiity of the
members comprising the asscdiation is imited 1o the extent of the shares
held by them In such companies. Tha comrany, after his incomoration or
regiziration, is 2n artificial legal person whizh hus o axistence quite distirnt
and separals from the embers of sharcholdais corwnsing i gams. A
company is not empawered o enterinto a cuniact fo prirposss no; Covered
by its memuarandum of association: sny such agreemant in axsssy of nower
entered into the company Is vold and canrat be enforssy. Thewaforg; in
cases of duubt, the company must be asked lu produce |is Memorandum for
verification or the position may be verifiad by an inspection of tha
memarandum from the office of the Reglstrar of Companles befora entering
info & contract. Normally, any ona of the Directors of tha cempany is
ernpowered to presant the company. Where tanders are signed by persons -
other than Lirectore or authorized Menaping Agenis, it may bs narmesan,; it

k| »
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mpany o
examine if the person signing the tandar fa authorizad by the comp
enter into contracts on ita bahalf,

o Corporation other than Limited Companies: Assoclations of Indivl::::

. Incompornted under statutes such es Trade Union Act, Co- oper :

5;1‘”9’?95 Act and Societies Registration Act are also artificial persons "
the.eye of law and are entitled to enter into such contracls as are authorize

entered into
Ly their memorandum of association. If any contract has to be o
=
with any one or such corporations or associations, the capacity o uch

so the
associalions to enter into contract should be verified and al

' on.
autiority of ihe person coming forward to represent the said Associati

24  Consent of both Parties

Two dr more peisons are said to consent when they agree upon the same thing in
the same sense. When two persons dealing with each other have their minds
directed 1o different objects or attacii different meanings (o the language which they
use, thera is no agreement. The misunderslanding . which is incompatible with

agreament, may oceur in the following cases: -

i) When the misunderstanding relates to the identity of the other party to
the agreement;

i) When it relates to the nature or terms of the transactions:

i)  When it related to the subject matter of the agreement,

2.3  Free consent of both Parties

2.5.1 The consent Is said lo be free when It is not caused by coercion, undue
influence, fraud, mis-representation or mistake. CoAsent is said to be so caused
when it would not have been qiven but for the existence of coercion, undue
influence, fraud, mis-represantation or mistake. When consent to an agreement is
caused by coercion, undue influence, fraud or misrepresentation, the agreement

to a contract, whose consent was caused by fraud or misrepresentation may, if he
thinks fit, insist that the contract sha|l be performed, and that he shall be put in
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i n
i which he would have been if the representations made had bee

the position
true,

th
<5.2 In case consent fo an agresment has been given under a mistake, the

a
position s slightly different. When both fhe parties to an agreement are under
mistake as 1o a matter essential to the agreement, the agreement is not voidable

but void. When the mistake Is unilateral on the part of one parly only, the

agreament is not void,
2.5.3 Distinction has also 1o be drawn between a mistake of fact and a mistake of
law. A contract is not void because it was caused by a mistake as to any law in

forcs in India but a mistake as to law not in force in India has the same zffect 2= a

mistake of fact,
26 Consideration

Consideration is something
Onerous or disadvantageous to the promisee,

not a ground avoiding the contract. But an act, forbearance or promisa
and lkewise an act

which is advaniagaous to the promisor or which Is
Inadequacy of consideration s,

howaver,
wihich is contemplation of Jaw has no value is no considaration

or a promise which is illegal or impossible bas no vajue,

27 Lawdulness of object

¢ objest f an agreeraznt 13 lawful,
viould defeat the Provigions of any I3, e s,
0 [ne fraudyleni Property of anathar g thg
public policy. In each of nese casas (He

The consicerato;, unless it 13 furbiddan Y by
or is of such a natura that if pernnitled j!

fraudulent or involves or implies injury t
court regards it as immoral or opposeq fo
consideration or object of an agreoment is said Lo be unlawfyl.

2.8 Communicatian of an Offor or Proposal

The communication cf a proposal ks complate whan it cumes to the knowledge of

the person to whom It is made. A time s Asnerally provided in the tender forms for

submission of the tender, Purchaser is naf botnd to consider g tender, which s

"eceived beyond that iire. i
9  Communication of Acceptance i
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A date |s invariably fixed In tender forms uplo which tenders are open for
acceptance. A proposal or offer stands revoked by tha lapse of ima prascribed I
such offer for its acceptarice. If, iharefore, in case It Is not possible t0 decido 2
tender within the period of validity of the offer as originaliy made, the consont of he
'|EH1[|EI'E|I' firm should be obtained to keep the offer open for {urther pe riod or pﬂﬁ‘ﬂdﬂ'

£.8.1 The communication of an acceptance is complete as against the proposer or
offerer, where it is put in e course of transmission to him, SO 83 lo be out of the
power of the acceptor, and It is complste as agalnst the acceptor when it comes 10
the knowledge of the proposer or ciferer. The medium of communication in
government contracts is generally by post and the acceptance is, therefore,
mmplete a5 soon as it I3 pusted So that there m!ght be no pnssiblﬂt:,r of a dispute
regarding the date of communication of acceptum:e. it shoutd be sent to the correct
address by some authentic fool proof mode like régistered post acknowledgement

due, elc,
2.10 Acceptance to be identical with Proposal

If the terms of the tender or the tender, as revised, and modified, are not accepted
or if the terms of the offer and {he acceptance are not the same, the acceptance
remains a mere counter offer and there is no concluded contract It should,
therefore, be ensured that the terms incorporated in the acceptance are not at
variance with the offer or the tender and that none of the terms of the tender are left
out. In case, uncertain terms are used by the tenderers, clafificatioris should be
obtained before such tenders are considered for acceptance. If it is considered
that a counter offer should be made, such counter offer should be carefully
drafted, as a contract is to take effect on acceptance thereof.

If the subject matter of the contract is impossible of fulflment or s In itself in
violation of law such contract Is void,

211 Withdrawal of an Offer or Proposal

A tenderer firm, who [s the proposer may withdraw its offer at any time before its
acceptance, even though tha firm might have offered to keep the offer open for a
specified period. It is equally open to the tenderer to revise ar madify his offer
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reach tha

before ts acceptance. Such withdrawal, revision or madification must
accepting authority before the date and time of opening of tender.

No legal obligations arise out of such wilhdrawal or revision or modification of the
offer as a simple offer is without a consideration. Where, however, a tenderer
agroes to keep his offer opon for a specified period for a consideration, such offers
cannot be withdrawn before the expiry of the spocified date. This would be s0 where
earnast money Is deposited by the tenderer in consideration of his being supplied
the subsidiary contract anrl withdrawel of offor hy the tenderar before the specified

period would antitie the purchaser lo forfeit tha aarnast money.

2.12 Withcdrawal of Accoptanice
An acceptance can be withdrawn before such acceptance comes to the knowladge

of the tenderar. A telegraphic revocation of accaptance, which reaches the tenderer

before the letter of acceptance, will be a valid revocation.

2.13 Changes in terms 0¥ 2 concluded Zontract

No variatiori in the terms of 3 concluded contract can be mads without the
consent of Tha parties. Whi'e granting extancions or making any cther varietion, the
consent of e vondractor n.ust be taken. YWhita extansicns are o ha grant=d on an
aoplization of 110 voniraciv,, e etté, bnd wpllit o the spilication should be keot In

view in fixing a iime for delisary.

2.14 Discharge of Contracts
A contract is discharged o the paties are normally freed from tha obligatiol
contract by due performance of the terms of the contr=et. & coniroct inay also be

10f a

discharged: -
i) By mutual agreement: If nelthsr pardy has performed the contract, no

congideration is required for tha release. If g panty hes performed a ‘part cf

the g:mtm-:t and has undargone axpensas in arvanging to fuMl tha contract it
is necessary for the pars ' aoren i+ & reasorinls valie ef the work dopa

as mnéiderﬁtu'-_un for *ha valua.,
By hreach: In case a parly to a contract breaks sumae stivulation in the

conlract which goes to tha root of transacticn, or destroys the foundation of

240



Aﬂpeﬂdh 2. Legal Aspacts of Precursment

the contract or pm\rnnta substantinl performanca of
the innocent party to procoad further with the parforman
A right of action for unmagna and 1o enforce the remedies 2 r, be
as provided in the contract itself, A breach of contract may, however

walved. o
sal to pe@
iy By refusal of a party to perform: On 2 promisor’s rﬂ:"-‘ﬂf o 7
the contrac! or repudiation thereof even before the arriva

gs an
verformance, the promisee may ri his option treat the rnﬂl-'ﬂtﬂﬂ:'l'a e
u
immediate breach putting an end to the con‘ract for the future. In &

the promisee has a right of immediate action for damages.

: to the
%  In a contract whar there are reciprocal promises: If one party °
contract prevents th2 ofher party from performing the contrach the u:.m'ﬂmnd g

may be put to an end ot the Instance of the party so provented a

contract |3 thereby disc.arged.

215 Stamping of Contracts

Under entry 5 of Schedule | of the Indian Stamp Act, an agreement of memorandum
of agreement for or relating to the sale of goods or merchandise uxc.lmlve!y i5
exempt from payment of stamp duty. (A note or memorandum sent by a Broker or
Agertt to his principal intimating the purchase or sale on account of such principal

is not =0 exempt from stamp duy.)

The Stamp Act provides that no Stamp Duty shall be chargeable in respect of any
insruinent executed by or on behalf of or in favour of the Government in cases
where but for such exemption Govermment would be [lable to pay the duty
ghargeable in respect of such Inctrument. {Eﬂu in which Government would
be liable are set out In Section 29 of the Act),

2.16  Authority for Execution of Contracts

As por Clause 1 of Article 298 of the Constliution, the contracts and assurancas of
properly made In the exercise of the exscutive power of the Unlon shall be
exacuted on behall of the Presldent. The words “for and on behalf of the

Frezident of India® should Therefore, follow the designation appended below the
signature of the officer autharizad In this behalf,
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which
of property,

Note 1: The vavious classes of contracla and ﬂﬂﬂurﬁﬂﬂﬂf he Notifications
L n .

may be executed hy diffarant authorllies,: are spacifiad

issued by the Ministry of Law from time to time. der which such
Note 2- The powers of various authorities, the conditions un 1,1 D
powers should be exarcised and the ganeral procedure prescribad in Rule 21 of
various classes of contracts and assurances of property ara laid down in

the Delegation of Financial Powers Rules.
217 Contract Effectlve Date

astoa
The date of commencement of tha obligations under the contract on the Pi.”ﬂ Xt
Contract is referred as the contract effective date. This date chould be invaria Y

indicated in  each Confract, as per ugreed terms and conditions.

i Dete of gigning of the nontrout:

i) Fumishing of performance bund in u'::m!s of performance sSecurity;

i} Receipt of Bank Guarantes fo, advanie payme e

iv) Obtaining Export Licence fo, Supply of stures vy seller and canfirmation by thi
buyer,

v) Receipt of End User's Cerlificatrs, The slirplisr shal Provide: the End Users
Certificate within 39 (thirty) days of tha signing of the contrac,

3.0 salient Features of the Indian Arbltration g Conciliation At
1996 _

3.1 Indian Arbitration & Conciliatinn Act 193¢ Provides for e te setllemant
either by a Procees of conciliatioy, analer by EIbltF‘Eh":-;_ This ac; I based on 2 Unieg
Nation's Commiegjon on Intemational Trda Lav/ 1iode Arhitatior Lawy

3.1 Arbitration
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Appendix 2: Legal Aspects of Procurmman

Arbitration iz one of the oldest mathods of sattling civil disputes arlsing out of and in
the course of parformance of the contract between two or mare parsons by rafarance
of the dispute to an independent and impartial third person called the arbitrator,
nstead of Iitigating the matter in the usual way through the courts. It saves tima and
GXpense. avoids unnecessary technicalities and, at the same time, emnsures
“substantial justice within limiis of the law". -

3.2 Arbitrator, Arbitration and Arbitral Award

The person or persons appointed to determine differences and disputes are called
the arbitrator or arbitral tribunal. The proceeding before him is called arbitration
proceedings. The decision |s called an Award, For the purpose of Law of Limitations,
The Arbitration for a particuler dispute is deemed to have commenced on the date,
on which a request for arbitration is received by the respondent.

3.3 Arhitratlun.Agrnamnnt

It is an agreement by the parties to submit fo arbitration all or certain disputes, which
have arisen or which may arise between them, in respect of a defined legal
relationship, whether contractual or non-contractual. The dispute resolution method
of arbitration, as per the Arbitration and Conciliation Act, can be invoked only if there
is an arbitration agreement (in the form of an arbitration clause or a separate
arbitration agreement) in the contract, If there is such an agreement, courts are
barred from directly entertaining any litigation in respect of such contracts, and are

bound instead to refer the parties to arbitration.
3.4  Appointment and Composition of Arbitral Tribunal

Both parties ean mutually agree on the number of arbilrators (which cannot be an
even number) to be appointcd. In case there is no agreement, a single (sole)
arbitrator may be appointed, The parties can mutually agree on a procedure for
appointing the arbitrator or arbitrators, or else in case of arbitration with three
arbitrators, each party will appolnt one arbitrator and the two appointed arbitrators
will appoint the third arbitrator, who will act as a presiding arbitrator. If one party fails
to appoint an arbitrator within 30 (thirty) days, or If the two appointed arbitrators fail
to agree on the third arbitrator, then the court may appoint any person or institution
as arbitrator. In case of an International commerdial dispute, the application for
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. In ecase of
appointment of arbitrator has 1o be made to the Chisf Justice of India g
ce
other domestic disputes, the application has to be made to the Chief Jus
High Court within whose jurisdiction the parties ara situated.

3.5 Challenge to Appointment of Arbitrator

An arbitrator |s expected to be independent and impartial. If there are some
circumstances due to which his independence or impartiality can be challenged, he
must disclose the circumstances before his appointment. The appointment of an
arbitrator cannot be challen ged on any ground, except when there s justifiable doubt
as to the arbitrator's independence or Impartiality or when he does not possess the
Qualifications for the arbitrator agreed 1o by the parties. The cnallenge to
appointment has to be decided by the arbitrator himself. If he does not accept the
challenge, the arbitration €an continue and tha arbitrator can make the arbitral
award. However, in such g Case, npnlication for seting aside tha arbitral award can
be made to the court. after tc dward is made by the arbitrator, Thus the ather party
cannot stall further arbitration procaedings by rushing to court.

3.6 Conduct of Arbitral Procaedings

The parties are free 1o agree on ihe procedure o pe followed for conducting
proceedings, location, languane of hearings and wiitian proceedings, Failing any
agreement, the arbitral tribunal may decide theinselves on these aspects. The
parties shall be treated with equality and each party shall be given full apportunity
lo present ils case. The arbitral tribunal shall oLsere tne rules of naivral justice pyt
is bound neither by Civil Precwdura Coda 1608 nor by Ingjan Evitience Aqt 1872,
Limitation Act, 1983 js appiicable flom the date of Parmancement of arbiky
proceedings. Arbitra| tribunalg have ooweisto do ihe following:

&l

i) Determine admissibility, rélevance, materiality ang weight ot any evidenea:
i) Decide on their own Jurisdiction;

i) Decide en interim measiires;
iv) Termination of procesd Ings: and
v) Seek court asslstance In taking evidenca,

3.7  Arbitra) Award
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The decision of tie arbilral iribunal Is termed as ‘arbliral award', The decision of

arbitral fribunal shell e by majorty. The arbiiral award shal bo In witing, mentionin
fhe place and dato, And signed by tha members of the tribunal. It must state the
reasons for the award. A copy of the award should be given to each party. The
tdbunﬂu can make itlanm uwarﬂ a'so. An arbitral award i3 enforceable in the same

manner as il Il were & decree of ihu court.

3.8 Rm.:m.lr-se against A.rbH;ml Award

Recourss to a court against an arbitration award can be made by an application
(within three months from the date of the arbitral award), only on the grounds
specified In the act, that iz, the party was under some incapacity; arbitration
agreement was not valid; proper opportunity was nol given to present the case;
award deal with disputes not felling within fne terms nf reference of arbitrator;
compasition of the arbitral Utirunal is not as per agreemant of parties; subject matter
of dispuie is rot capaidle of Ell‘l.'iﬂrl‘ll"'n‘t throsagh arhitration under the law or the

arbiiral award is in ronflict with the public policy.

3.9 Conciliation

This is a new concept added in the Act for settlement of disputes. The party initiating
conciliation shall send a written Invitation to the other party to conclliate and
proceedings shall commence when the other parly accepls the initiations to
conciliation. The parties may agree on the name of a sole conciliator or each party
may appoint one conciliator, The conclliation shall assist the parties to reach an
amicable setllement of their dispute. When the parties sign the settlement
agraamenf, it shall be finzl and binding on the parties. The conciliator shall
authenticate the seltlement agreement and furnish a copy thereof to each partly. This
process has not yet come into a common use.

3.10 Changes Introduced b}r the Arbitration and Conclllation (Amendment)
Act, 2015

i) Independence, Disqualification and Obligations of arbitrators at the time of
appointment

a) Independence, Impartlality and Accountabllity of Arbitrators: A fixed fee
structure ensures the independenca of the arbitral tibunal and also provides a
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reasonable cosl estimate fo the parllas enlering Into arbitration. The
Amendment Act in the Fourth Schedule prescribes the model més .
arbitrators and the High Courls have been assigned the responsibility of
framing the rules for determination of the foes and the manner of its payment.
The model fee varies from Rs 45,000 (Rupees forty-five thousands) to Rs 30
(Rupees thirty) Lakhs for various slabs of disputed value from Rupees five
Lakh to above Rs 20 (Rupees Twenty) Crare (with a sole arbitrator entilles to
25% (twenty five percent) extra above the model fee) it is clarified that siich
fees shall not be applicable In Intemational Gommercial Arbitration and in
Cases where parties have agraed for determination of fees as per the rules of
an arhitral institution.

b) Disgualtfication from appoirjmant: A Jang and szhaustive list of soocilic

c

circumstances which shall act as a bar against any nerson from being
appointed as an arbitrator i u dispute, hiave baan cnumerated In the seventh
schedule. However, the parties lo ha dispute have been piven the
opportunity, after the disputa has arisen, 1o waive the applicabllity of the
seventh schedule, by mutual written agreement, if they so deem fit. Especially
of interest in Public Procurement is disqualification of past or present
employees, consultant, advisors or other relzted husinagy relatianghin no:
only with the Procuring Entity’ but alse vill; any affifated entity thereo?. Thus
the earlier practice of appointing serving uificars of Frocuiing Enlity as
arbilratur is no more lagei, .
Disclosnres: Ar arbitratur . 1. iy dPF @0 et fo agpol livent 15 obligatad g,
disciose as per Sixth Schedule or ine Act. Tha taclesstien ae 5 e SELIC I
removes ny ambiguify and ansuraes uniformity: '
1. conflict of Interest tha existence eithsr direct or indirect, of any past
aor prasent relationshin with or interest |n any of the partiss or in relation
to the subject matter in dispute, whether financial business,
professional or other kind, which Is likely to give rise to ‘justifiable
doutts as fo his Independence or Iinartislity as per fifth sehedule i
the Act for arbitrator, .

2. T'ms censtraints: Ar, arbitrator shall distdoss ail dreumetanses whisk

may &ffect his ability to Gallver g fward Vel [ﬂ;&h‘ﬁl ——
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" i) Fast-tracking Arbitration in India

A)

b}

Award within 12 (twelve) months: The aibitral tribunal is statutorly
obligated to dellvor an award within 12 (twelve) months from the date
‘wnen arbitral er:unnI on’sts Into reference. The arbitral tribunal is said to
have enterad! upon the reference on the date on which the arbitrator(s)
have received notice of their appeintment. The award can be delayed by @
maximum period of six months only under the special circumstances

the
wiere all partles give their consent to such extension of time. Whnr:; -
award is not made oul within the statutory period the manda

end
arbitrators shall automatically ferminate. It is open for the courts to ext

n
the time period for making an award upon receipt of an applicafion by a n;
of the parties. Such extension is to be granted only for sufficient cause a

the court in its discretion may impose the following penalilos depending on

the facts and circumstances of (he case:
1. Reducu tho fees of arfiitrators h:. up lo 5% for each month of delay.

2. Subslilute one or all the url:!lrai.nrs

3. Impose actual or ﬂxamplar:.. costs on any of the parties.
Oral arguments to b2 held on a day-to-day basls: Oral arguments as

far as possible shall be heard by the arbitral tibunal on a day to day basis
and no adjournments shall be granted without sufficient cause. Provision
for Imposition of exemplary cost on the party seeking adjoumnment without

sufficient cause has also becn made.
Fast Track Procedure: The parties to arbitration may choose to opt for a

new fast track procedure either before or after the commencement of the
arbitration. The award in fast track arbitration is to be made out within six
months. Whero tho Arbitral Tribunal delivers the award within a period of
six months the arbitral tribunal shall be entilled to additional fees. The
quantum of such additional fees shall be determined by the parties. The

salient features of the fast track arbitration are:
1. ' Dispute Is to be declded based on written pleadings only.

2. ' Arbitral Tribunal shall have the power to call for clarifications in
addition to the written pleadings where It deems necessary,
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Oral hearing mayba hald only if all the parties make a raquest or

if the arbitral tribunal considers it necassary.

4, The parties are free lo decide the fees of the arbitrator(s).

d) Appointment within 60 (sixty) days: Whenever an application for
appolntment of Arbitrator(s) is moved before a court suth application shall
be disposed of as expeditiously as possible and an endeavour shall be
made lo dispose of the matter within a period of sixty days from the date of
service of notice on the opposite party, The court while appoiniing
arbitrators shall confine iteelf to the examinalion of the existence of an

3.

arbitration agreement,

3.10.1 Procedural and Jurisgrudence simplified
a) Arbitration to commence within 90 (ninety) days of interim relief:

Where the court granis interim relief before the commencement of
arbitration. the arbitration must commanca within 80 (ninety) days from
such urder of interim relief. The court howevar has been given the
authority to extend the period within which the arbitration must commenca,
if it deems such extension necessary. Tha Act prohibits courls from
enteriaining any application for Interiv relief once the arhifrefon bwas
eitered into refarence, unless ihe courl finds that circumstances eist
which i.:ay not render the remady provide 1 unoer section 1/ officacious.
Powess of Interim Relier in Section 9 also to Arbitral Tribunal: The
partiss w artilration can now directly sppivach ihe amli-al tihuneal for
seeking interim relief on th2 same grounds &5 were available: to ihe parties
under se<tion 9 of tha previous act. Furthar, the tribunal has now been
granied the powers of a court while making Intedm awards in ths
proceedings before If.
Arbitral tribunal not heund to rule In 2ccordance with ferms of the
contrart: The arbitral frihina! was praviorsly bouad to deliver an aviard in
accordance with tha terms of tho agreemer:t und was reculred to taks into
consolideration the ‘usapes of tha lrade annlicablo (2 the transzactior', Vida
the Amendinent the artiiral b, nal kas heen freed of 2 obllgeticn to
only rule I aceordance with ihe tsnns of te agiesment: The: ambital
257
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tribunal Is only required 1o take the agreament Into accourt while
delivering Its award and Is free to deviate from the terms of the sgraement
if the circumstances so warrant,

d) Act made applicable on Intenational Gommercial Arbitration with even
seat outside Indla: Part | of the act has been mada applicable for fimited
purpose (listed below) on Intemational Commercic! Arbitrations even in
instances whera the seat of the arbliration Is outside India, however giving

* freedom to exciude the spplicablity the Act by entering into an agreement
to this effect:

1. Seaking interim relief from courts [section 8]

2. Seeking the assistance of the court in taking evidence [section
27]

3. Appealing against the order of a court where the court refuses to
refer the parties to arbitration, [section 37(1) (a)]

4,  Restricting the right to second appesl and preserving the right of
parties 1o approach the Supreme Court in appeal. [section 37
(3]]

4.0 3Sallent Features of Compétition Act, 2002 relating to Anti-
competitive Practices

i} The Preamble of the Competition Act, 2002, provides for the establishment of
a Commission keeping in view of the economic development of the country to
promote and sustain compefition in markets; prevent practices having adverse
effect on competifion; protect consumer interest: and ensure freedom of trade
carried cn by participants in Indian markets,

i) The Act was amended by Competition (Amendment) Act, 2007 and again by
Competition (Amendment Act), 2009,

iii) In India, Competition Commission of India (“CCI"), formulated under the
Competition Act is n quasiudicial and regulatory body enfrusted with the task
enforcament of the Competition Act, 2002, Apart from specific functions under the
Compatition Act, 2002 the CCl alse has exira-territorial jurisdiction, inquiry into
anticompetitive conduct, sector-spacifi regulatory work, competition ad cacy.
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dure for

power of appoiniment of professional and experls, and proce
Investigation (in terms of regulating its own procadura). G s

V) Section & dealing with composition of Commission provides ot
and rh;:-l less than two and not more than six members which are to be ap:ﬂ; =
by Central Govammant The CCI is vested with Inquisitorial, investig bHE,.;
regulatory, adjudicatory and also advisory jurisdiction. Vast pnwrers havef
given to the Commission and under Section 64, the Commission can frame
regulations, |

¥) The Competition Appellats Tribunal (COMPAT) is another body antr‘ustﬂ.d with
the responsibiiity of hearing and disposing of appeais against any dfrac:tlulnmﬂr
decision or ordar of the CCI, It alsg adjudicates on compensation claims arising
from the findings of tha Cg or iis own findings on appeals against ihe CCI orders
and passes orders on the recovery of compansation.

vi) Any person aggrieved by the order or decision of the CCI may prefer an appeal
to the Competition Appellate Tiibunal ("COMPAT') within €0 (sixty} days from the

under Section 53T lies before the Supreme Cowt of India from the orders of e
COMPAT within & peripd of EQ (=ixty) Jays from the dats of
order by the COMPAT.

vii) CCI may initj ate an inquiry:
a) On its own motion on tha basis

‘ommunication of the

of inforration and knmﬂadga i jts

b) On roceipt of any 'nformation, in such manner ang accompanied by sych fog

BS may bo Jetermingd by regulations, from any person, CONSumer or thair
association ur trade assodiation, or

) On recsipr of g reference figm Lor a Siage
Gwamrnant Or a statutory authority \
viilThe Act provides for Directer investigative wing %
assist the CC). The DG looke i ' ' .
8ubmits a findings to It ps
examiring docuimenis and for
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: | ' & ance on
aath, requiring the discovery and production of documants, racalving evid

f witnesses afc.
affidavite, Issulng commissions for tha examination o : and lays down

| nction of CCI
ix) The Act in Section 48 (3) lays down the advocacy fu of competition

that the CCI shall take suitable measures for the F'mmﬁmﬂ“ ition lssues.
advocacy, creating awareness and imparting training spout e

diction over
Section 32 of the Act grants the CCI extra-territorial juris

; appreciable adverse @
anticompetitive conduet which has an app de India but having an

within India. Any anticompetitive activity taking place outsi - g
appreciable advarse effect en compelition within india shall be

application of the Competition Act

x) Under 5. 21 of the Act, any stalutory aut
parly in the course of a procaeding before it can
shall give its opinion within sixty days of recelpt-of s
statutory authority. Under the provisions of the Act, lhe <
reference shall consider the opinion of the Commission and ‘LhBrE:ElﬁEn", give
findings recording reasons on the issuyes referred to in th= said opinion by cCIL
Section 21A in the same language provides for such reference by CCI to any

statutory autharity.

xi) The key provisions of the Competition Act include:
a) Secticn 3 of {ne Competition Act, 2002 dealing with anti-competitive

harily uuﬁ suo motto or on request of a

make a reference to ccCl. cCl
uch reference by such
authority which made

agreements;
b) Section 4 of the Competition Act, 2002 whicli discusses abuse of dominance;

¢) Section 5 and 8 of the Competition Act, 2002 dealing with the regulation of
combinations.

xii) The term ‘agreement’, has been defined broadly in the Competition Act. It
extends to a mere ‘arrangement’, ‘understanding' or ‘action in concert’, none of
which need be in writing or enforceable by law.

xiii)Section 3(1) of the Competition Act lays down that no enterprise or association of
enterprices or person or association of persons shall enter into any agreament in
respect of production, supply, distribution, storage, acquisition or eontrol of goods
or provision of services, which causes or Is llkely to cause an appreciable

adverse effect on competition within Indla. The Act prohibits an anti-competitive
agreement and declares that such an agreement shall be void
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v¥ivl  Saction 3(3) of the Compatition Act deals with the haeorins ngam::d?c:
covers the agreements betwaen entities engagad In identical or similar ‘
goods or provision of services. It also includes cartels. The section COVErs:
al Agreement entered into betwaen enlerprises or assaciations of wetrpnuee
persons or associations of persons or batwean any person-and enterprise
b) Practice carried on by any association of enterprises or association of persons
c) Decision taken by any association of enterprises or association of persons
xv) Section 3(3) of the Competition Act enlists four broad classifications of horizontal
agreements which arc presumed to cause an appreciable adverse effect on
competition (AAEC) in Indla.
a) Agreements regarding Prices
b) Agreements regarding Quantity/ Quality
c) Market Allocation
d) Bid Rigging

xvi)  These four horizontal agiesin=ils are noi presured fo havs appreciable
auverse effect on compatition anJd exciudad from the provisions of Saetion 3(3) o
the Competition Act, 2002 providad they are enlerad in'o by way of joint ventures
and increasa efficiency in production, supply. distihution, etorage, ecouisition or
control of goods or provision of senvices.

xvii) Cartels, by their very nature are secvelive and thus it is difficult 1o find the
direct evidence of their presence. Tha orders of the OO cleaily point that GGl
relies on circumstantial evidens2, both eccnomic and conduct-based, to reach its
decicion on the cxister.ce of a cariol agreament,

wiil) The ﬂg provides a definition for bid Hgging and it sovers agrsenents having
effect of elminating or ;eauclg comoetition fur Jii3 OF advaregly affacting or
manipulating the prucess for Lirdine:

a) Collusive bidding: Agreement L slween titins & lide tha market, set prices or
limit produztion ~ involves, kickbatks and misrer;asentation of inee Waridince
b) Bid Rotation
c) Bid Suppreasion
d) Complementary Bldding
e) Subcontracting arrangemonty
f) Market Allocation
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xix)  The Act gives wide discretion to CCI to frame the remadias to overcome e
anticompetitive situation:

a) Declare An'tlr:nmpaﬂu;.ra Agresmants Void

o) |n‘l1Jl:1$# Hanvy Ponalties
PE“H“F can be up to 10% (ten percent) of the average turnover for the last
three preceding financial years upon each of such persons of enterprises

which are parties to bid-rigging -~
2. Cartel, a penalty of up to three times of its profit for gach year i
continuance of such agraament or 10% (ten percent) of its tumove

gach year of the continuance of such agresment, whichever Is Ii'ﬁﬂhﬁf
c) Order the parties to Ceasoe & Desist
d) Meodificaiion of agreements
e) Remedy Damage to iefutation
fi Fix Indivdual Liability
g) Grant Inierim orders
h} Any other order as CCI deems fit
xx) Who can file the information: Ralsing issues regarding anti-competitive behaviour
for action by CCI under the act is called filing the information:
a) Any person, consumer or thelr association or trade assoclation can file
information before the Commission.
b) Central Govi. of a State Govi. or a statutory suthority can also make a
reference to the Commission for making an 1nq;.|ir:|.r+
¢) “Parson” includes an individual, HUF, firm, company, local authority,
cooperative or any artificial juridical parson,
xxi) What are the lssuves on which information can be filed?
a) The information can be filed on the issues like anti-competitive agreements
and abuse of dominant position or a combination.
b} Class of consumers,
xxiiy Thefee -

a) Rupces 5000/- {I:"l"-"ﬂ thousand only) In case of Individual, or Hindu undivided
family (HUF), or Mon Government Organisation (NGO), or Consumer

Assoclation, or Co-operative Soclety, or Trust, duly reglstered under tha
respectiva Acts,
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b) Rupees 20,000/-{twenly thousand only) In case of firms, companies having
turnover In the preceding year upto Rupees one Croras, and
c) Rupees 50,000/- (fifty thousand only) in case not covered under clause () of

(b) above.

5.0 Salient Features of the Whistle Blowers Protection Act, 2011

and the Whistle Blowers Protection (Amendment) Act, 2015

[} The Act seeks to protect whistieblowers, l.e. persons making a public interest
disclosure related to an act of corruption, misuse of power, or criminal offence by
a public servant.

i) Any public servant or any other person including a non-gcvernmental
organization may make such a disc'osuie to tha designated agencies i.e. Cenfral
or State Vigilance Commission. The Tima Limit for making any complaint or
disclosure to the Competent Authorily is seven years from the date on which the
action complained against is alleged to have taken placa.

iii) The Designated Agency canrot enlertain any disclosure relaling to any inquiry
ordered under the Public Servants (Inquiries) Act, 1850 and Commissions of
Inquiry Act, 1852.

iv) Similarly, the Amendment Act, 2015, The Bill prohibits the reporting of a
corruption related disclosure if it falls under 2ny 10 (ten) categories Including

information related {o:

a) The sovereignly, stralogic. sclentinic or econcmiz interests of India, o the

incitament ¢f an offerce
b) FRacerds of dedberations fthe CcL
That which Is forbidden w be published by & court or if it may resuit in

S L Mg s

c)
contempt of court;

d) A breach of privilege of lagislaturss:
Commercial confidence, trade eecrets, intsllectual property (if it harms a

e)
third party);
fiy  That relaved in a fiduciary capacity;
g) That recelved from a foreign government;
h)  That which could endénger a varso:'s salely i ;

) That which would Impade an Irvesilgation etc.:
IR
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Appendix 2. Leanal Aspects of Procuiemeant

j)  Personal matlers or invasion of privacy.
However, If information ralated to (Il), (v), (vi), and (x) is available under the Right
to Information Act; 2005, than it can be disclosed under the Act.

v) Any public interest disclosure racelved by a Competent Authority will be referred
to a government authorised autharity If it falls under any of the above prohibited
categories. This authorily will take a decision on the matter, which will be binding.

vi) The Identity of the Complainant must be Included 4n the Complaint or the
Disclosure. However the Designaled Agency shall conceal the identity of the
complainant unless the complainant himself has revealed his identity to any other
office or autharity while making public interest disclosure or in his complaint or
otherwise. However, the Designated Agency can raveal the identity of the
complzinant in circumstances where it becomes inevitable or extremely
necessary for the purposes of the enguiry,

vil) The Designated Agency may, with the prior written consent of the complainant,
reveal the Iidentity of lhe complainant to such office or organization where it
becomas necessary to do so. If the complainant does not agree to his name

being revealad, in that casec, the complainant shall provide all documentary
evidence in support of is complaint to the Designated Agency.

vili)Any person who negligently or with mala fide reveals the identity of the
complainant shall be punl;.ahud with imprisonment up to three years and fine not
exceading fifty thousand rupees,

i) Similarly any disclosure made with mala fide and knowingly that it was false or
misleading shall be punished with imprisonment up to two years and fine not
exceeding thirty thousand rupees,

x) After receipt of the report or comments relati
Agency is of the opinion that
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Il have all the
xi) While dealing with any such inquiry, ihe Dasignated Agency sha

powers of a Civil Court under the Code of civil Procadure, 1908 in raspﬂcil of
matters like recelving evidence, issulng commissians, discovery and wﬂduﬂfﬂ:
of any document etc. Also, every proceeding before the Designated Agency sha

be deamed 1o be a judicial proceeding under the Code of Criminal Procedure,

1973and Indian Penal Code. of
isclosure
xii) No obligation to maintain secrecy or niher resirictions upon the dis

information shall be claimed by sny Public Servant In the proceedings before the

Designated Agency. ,
xiif)BLt, no person is required to furnish any information in the inguiry under this act if

such infarmation falls under thz 10 (ien) categories mentioned pafore

It shall be e rasponsibility of tha Cenligl Coverninent 1o ansure that no
person who has made & isciosune s vieinised on tha ground that such person

had made a disclosure under this act.
xv)If any person is victimised or likely to be viclimised on the above-mentioned

ground, he may contact tha Designated Agency and the Designated Agency may
pass appropriate directions in this respect. The Designated Agency can even
restore stolus quo ante with respect to the Public Servant who has made a

disclosure. Also, the Designated Agency can pess directions to protect suich

complainans
¥ an offence under wiz act has beco committed by way Hzad of the

Xiv)

xvi)
Departmert undess he proves that the cffence was commitied without his
kriowledge cr that he exaicised all ¢ia diigence in this Jesnect,

xvil) This Aut uxtends to &l ths Companies as vieil. Wnen any ofience unasr this
-act has been committed by a comuany, every person who et the lime of the
offence was responsibla for the condust of ths businees of the company shall De
deemed to be guilty of the cffence unioss he proves that the offerice was
commiltted without his knowledge or that he exercisad all dus diligence in this
respect. 1

xvill) No courl can take cognizerce of any offence undsr this act save on: &
complelit made by the Elaﬁigr-.afad Agenzy. No court inferier to that of a Chiaf
Metropolite. Maglstrate or a Chlef Judicla! Magistrate shal try any ofence undar

this ect. The High Court shall be the appellate aithaiity In this respect,
2BE '
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Appendix 3: Electronic Procurement (e-Procurement)
(Refer Para 4.5) °

1.0 Electronic procurement (e-procurement)

E-procurement Is the use of information and communication technology (specially
the internet) by the buysr in- conducting procurement processes with the vendors/
contractors for the acquisition of goods {wpphﬂﬁ} works anil services aimed at
open, nun-giscriminatory and efficient procurement through transparent procedures.
The Procurement Policy Division, Depaitment of Expenditure, MoF, has vide Office
Memorandum no. 10/3/2012- PPC dated January 9, 20145 presciibed mandatory
procurement of (enders thmugh the e-procurement mode for tenders valued above
Rupees lwo [akh. (as per ESFR 2017, now this is mandatory for all tenders)

2.0 Service Provider

A service provider is engaged to provide an e-procurement system covering the
following:
i) Ali steps involved, starling from hosting of tenders to determination of techno-
commercially acceptablé lowest bidder, are covered,
i) The system archives ihe information snd generates reports required for the
managament information system/decision support system;
iii} A helpdeskis available for online and offline support to different stakeholders;
iv) The system arranges and updates the Digital Signature Cerlificate (DSC) for
departmental users; and
v) Different documents, formats, and so on, for the e-procurement systems are

available.

3.0 The e-Procurement Process: In e-procurement, all processes of
tendering have the same content as in normal tendering and are executed, once the
necessary changes have been made, online by using the DSC as follows:

& hetp:/feprocure.gav. Infcppp/sites/default/Nesfinstruction_contents/| NST_DOC_NO_1/eProcurement0S012
08.4.pdf
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i)

i)

and Other Services

Communications: Wherever traditional procedures refer to written
communication and documents, the corresponding process in e-procurement
would be handled either fully online by way of upiuadingf’duwnhadiﬂﬂfﬂf?‘ﬂ“s
‘or automatically gﬂ}mralad SMSs or else parily online and partly offline
submission. It Is advisable to move to full submissions online. More details
would be available from e-procurement service provider's portal. In -
procurement, the tender fee, EMD and documents supporting exempticn from
such payments are submitted in paper form to

NIT, but scanned coples are to be uploader! -
get opened. In future, such paymants may be allowad online also,

tha authority nominated in the
without which the birl may not

Publishing of tenders: T:nders are punishad on the e-procuremant portzl
by authorised executives of Procuring Entify with DSC. After the creation of
the tender, a unique “lender id® is aulomatically generatsd by the syslem.
While creating/publishing the tender, the "bid openers™ are identified — four
officars (two from the Procuring Entity and two from the associa‘ed/integrated
Finance) with a provision that tenders may be opened by any two of the four
officars. As in case of normal tenders, MIT's are also posted an the Prosuiing
Entity website. The downloading of the tendes may stait immediately alter e-
publicatun of NIT and it wollinu B e rasi Jﬂ_iu ered tme of big

submission. The bid suiniission will sta:1 1.1 tha et day of e-publication of

NIT. In wase f limited end PALY sing's raiders, ticimation should alse be

sent to target vendors/conlractors theotich ShS/emall by the portal;

Registration of bidders cn poital: In urder to subinit the ni'.u_ hidders have to
register themselves onling, as a one-time activily, on the e-procurement portal
with a valid DEC. The registration shnuld be in the name ef the hidder,
whereas DSC holder may bao either the pidder himself or a duly Eutﬁmiaad
person. The bidders will have o accept, uncenditonally, the online user po d‘ai
agreement which contains all the tenns and conditions of NIT including,
commercial and general tims amnd ¢J, dfine and uiher wonditions, it any
along witih an cnline 1dedaking ir supsod ef tha anthepticity of the
declarations regerding fauis, tigures, Infonnatien ar 3 documents furnished by

the bidder online;
287
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Bid submisslon: Tha biduers will submit feir techno-commercial bids and
orico bids onine. No condiional bid shall be allowed/ accepted. Bidders Wil
have to upload scanned coples of various documents required for eligibility
and all other documents as specified in NIT, tachno~commercial bid in cover-l,

and price bid in cover-ll, To enable system generated techno-commercial and
price comparafive statements, such stalements should be asked 10 be
submitted in Excel formats, The bidder will have to give an undertaking onfine
that if the informationideiaration/scaned documents furished In respact of
eligibility criteria are found o be wrong or misleading at any stage, they will 'f“
liable to punitive action. EMD ard tender, fee (demand draft/oanker’s
cheque/pay order) shall be submitted in the electronic format online (by
scanning) while uploading the bid, This submission shall mean that EMD .and
terer fee are recaived electronlcally. However, for {he purpose of realisalion,
ihe bidder shall send the demand draftbarker's cheque/pay order in original
o the designated officer through post or by hand s0 83 to reach by the time of
tender openirg. In case of exemption of EMD, the scanned copy of the

document in support of exemption will have to be uploaded by the bidder
during bid submission;

Corrigendum, clarifications, modifications and withdrawal of bids: All
these steps are also camied cut online mutatis mutandis the normal tendering

process;
Bid opening: Both the techno-commercial and price bids are opened onfine
by the bid openers mentioned at the time of creation of the tender online.
Relevant bidders can simultaneously tako part in bid opening online and can
see the resuitant bids of all bidders, The system automatically generates a
technical scruliny report and commercial scrutiny report in case of the techno-
commercial bid opening and a price comparative statement in case of price
bld opening which can also be seen by participating bidders online. Bid
:;:;nam download the bids and the reports/statements and sign them for
urther processing. In case of o i
opening Is up;ln:i.ud on the qu:tEaTr;E::: f;::;::b: '-"‘f
imma3 are also Informed
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vii)

viif)

ix)

through system generaled emails and SMS alerts — after shortlisting of the
mmnn—mmmﬂalw acceptable bidders:

Shortfall decument: Any document not enclosed by the bidder can be asked
for, as in case of the traditional tender. by the purchaser and submitted by the
bidder online, provided it does not vitiate the tendering process:

Evaluation of techno-commerclal and price bids: This is done offline in the
same manner as in the normal tendering process, based on system
generated reports and comparative state TIEN.S;

Award of contract: Award of the contract is dona offline and a scanned copy
is uploaded on the porfal. More needs ‘o ba done in this regard. The
information and the manner of disclosure in this regard must conform to
Section 4(1) (b), 4(2) and 4(3) of the RTI Act to enhance transparency and
also to reduce the nead for filing Individual RT| appiications. Therefore, the
award must be published in a searchable format and be linked to its NIT.
Please see Para 8.5 for further details; and

Return of EMD: EMD fumished by all nnsuceasshil biddars should be
returned through an e-prvmer.i systerm withoi't lnterest, st s eadiest, afte-
the expiry cf the final tande, validily period bud not Iater than 40 (thiity) days
after conclugion of the contiact EMD Of tha successivl bidder should be
returmed afler raceipt of parforma;ce securly &s called for in the centract,
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Chapter 8: Monitoring Consultancy/ Other services

Contract

8.1 Monitoring of the Contract

The ministry/department awarding tha contract should be involved throughout in

menitoring the progress of the assignment so that the output of the assignment is in

line with the Procuring Entity's objeclives laid down in the Contract. Suitable

provision for this should be made in the contracts which should also take care of the

need to terminate/ penalize the contractor or fo suspent payments till satisfactory
progress has not been achiaved. A Contract Monitoring Committee (CMC) shall be
formed by the Pruwrfnﬁ Entily to monitor the ptogress. The Procuring Entity should
also designata a counterpart Project Manager with adequate technical qualification,
managerial expericnce, and power of authority as the nodal person to interact with
the consuliant/ service provider's team. A system of reporling may be developed so
that a statement covering all ongoing consultancies/ Services confracts may be
submitted within the Department in detail and from each Department in summary
form to the Ministry, so as to enable Management by Exception based on various
Risk and Mitigalion strategies pointed out at relevant process milestones in this

manual. (Rule 195 of GFR 2017)

8.2 Contract Monitering Comninittee — (CMC)

The Procuring Entity shall constitute a CMC compilising at least three members at
the appropriate level, including the user's representative, after the selection
procedure |s over for manitoring the progress of the assignment. If considered
appropriate, the Procuring Entity may select all or any of the members of CEC as
members of CMC. The Procuring Entity may also include individual experts from the
government/private sector/ educationallresearch Institute or individual consultant/
service providers in the CMC. The cost of such members, if any, shall be borne by
the Procuring Entity. The CMC shall be responsible for monitering the progress of
the assignment, to oversee that the assignment Ia carriad out as per the contract, to
assess the quality of the deliverablas, to accepl/reject any part of assignment, to levy
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| jad out as per
appropriale liquidated damagas or penalty If the assignment is nat carf e
the contract and if the quality of services s found inferior and for any su

related to the completion of the assignment.

£ 1 I'Iﬂ'l“'rel
For the assignments which are very complex andlor are of highly technica

service
the Procuring Entity may decide to appoint another qualified o ress of
provider to assist the CMC in carrying out its functions. Monitoring the prog
Assignment entails following activities:

i} Issuing the potice to proceed;

ii) Review of the inception phase;

iii) Deciding on possible modifications to scops of work and issuing contract
variations;

iv) Monitoring progress of assionment, Monituring that key experls are actually
employed; 1eports and their review Including review of draft final report and the
finzl renort to ensura that assignment (whether time-based or lump-sum) is
completed i accordance with the conuact:

v) Biling, payment and monitoring the cxpendilure vis-&-vis progress:

vi) Resolving problems faced by conaultanis/ sarvice providers and daaling with
disputes and urbitratio.;

vil) Torminating earvices prior lo tha end ¢/ tha vontract; and

vii)Release cf final payment and guaraniees (if any) and clasing tha contract:
ix) Posl contract avaluation,

8.3 lssuiny Notice {0 Froceed
Mcbilisation |

A nutice 10 procsed Is requiren] w inftal 3 wonzulla) oyl othar Selvices, it ig norrally
Issuad ac soon as possible after the vontract hias bean gigned. Atte; e lssuance of
st o

the notice to proceed, the cuntract vrmally comniences upon g,a anivial of
5

consultant/ service poovider cr the Consultancy teanyy memhers ai the Hremisas

the Procuring Entity, if so reculred under the dascrintinn of sarvices. The Pracy )
Entity and the consultant servica provider egree on the detalad content of Lm;gptﬂf 5
progress and rinal report, e

= consultant sarvice Drovides's



Chanter B Monftoring Cosisfieney! (1 Spraian Cantrart

1 Supervisingimaniioring arargsments (ncnding CAC) ara in placa,

Y Procuring Entity & eoumterpmrt stafl (inchiding coumtarpart projaci managar) dta
nominated snd arp Availabia; -

i} Facilfios o be provided by the Procuring Enfily as per the contract are ready for
uze by the consullent/ service provider,;

W1 Al parties involvad in the assignment (users, security leam and other relevant
departmenis) aro informed:

v) ANl JV members and key experis needed at the beginning of e assignment are
effactively parficipating in the assignment as required by the Contract,

vi] Guarantees and auvance paymenis are implemented;

vii) Data and beckground information are made availahle, and

vilijall suthorisztors (I needed) are provided.

8.4 Eﬂnsullanr:ﬁr Services - Review of Inception Phase:

For more romplex consutancies, tife wolk is divided Into phasas, of which ane of the
most critical is the inception phase. Tha inception phase covers the submission ard
review of the wark plan with the Procuring Entity, and the initiation of the field work. It
is common for an inception report to be prepared to cover the consultant sarvice
provider's experiance and observalions during this period, and often a workshop or
seminar is held to discuss it. Resulting from the factual study of ground situation by
the consultants/ service providers, following Issues will need resolution at end of the
inception pnase;

i) Owerall Scope of Work]

i) Work Plan and Staffing Schedule;

iii) Specific Terms of Reference;

iv) Access to Professional and Logistic Support;

v) Working Arrangements &nd Liaison

8.5 Reporting of Progress

The timing, nature, and number of reports that the consultant/ service provider
should provide are normalfly contalned In the Consultancy and. other services
contract. If the assignment is of a reutine neture over a jong period (for example,

implementation supervigion), then monthly, quarterly, and annual progress reports
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May be required. On the other hand, if the assignment [s to. prepare a study or 1I-ﬂ
implement a particular task, a more specific type of reporting may be req “"ﬂﬂfr This
Could entail, besides the inception report mentioned above, interim or midterm
reports, design reporls, reports at the end of each phase of the work, a draft final

report, and a final report. These may be provided in 8 number of media and fnm‘nafj
but normally will entail hard and soft copy versions. The production or acceplance O

various reports is often used as a milestona for paymenis. CMC should review the
reports as they are produced (in final report draft final report is also reviewed), to
provide feedback, and to monitar the implomentation progress of the assignmant.
Shortcomings in the quality of the work produced o deviations from the
implementation echedule should b2 brought to the immediate attention of the CA, 50
thal they can be addressed at the earliest opporiunity.

8.6 Monitoring a Time-based Contract

As indicated earliar, the parformanc of a time-based contract may depend on the
progress in other contracts (for example, the progress of a construction supervision
contract depends on the prugrass of a construciion contract). In such sltuations, the
mabilisation and demobilisation of resourcess key experts and time amployed by
them shoul! be mabilised and monitored carefully as it is possible that the conlract
period and the total amount under tha contract are spenl fully and censtruction work
being supervised is not even !1alf completa. These situations could fsad to claims

and disputes,

8.7 Maoritaring a Lump sum Contract

As Lump-sum contract is based un output and delverables, it imoortant that tee
quality of draft reports is chacked carefully beforo release of sta;_m payment as
subsequent dispin2 after complefion of the task could jead to disputes. In this form of
centracl, if there are extra addivonal services, there should be timely sraendment to
ihe contract to reflect thesa Inoraases and to reguiate paymeni. In genaral, in a
lump-sum contrect, tha incressa should noi he iers inen 10-13 (tan o fifteen) per.
cent.

8.8 Unsatisfactory Performance
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Poor performance may avolve cne or more parficular staff from the consultant/
service Fmvider'a team, or the whola team or non-participatian by the main qualifying
JV-member. Based an fhe privisions of tha eontract, tha Procuring Entity will advise
the consuitan!? serien providst to lake tho necassary measures to addrass the
situntion. * Pror pafermanes should not be tolerated; tharefora, tha consultant/
serviee provider should act quickly to coniply witi a reasonable request to improve
the perferriance of the tearn or to teplace any particular staff member who is not
rerfiorming ndequately. If the consultant/ service providor falls to take adequate
corective eclions, the Procuring Entity may take up the issue with the top
management of the consullant/ service provider and issue notice to rectify the
situation ard finally consiter terminating the n'_-u‘-ltraci.

8.2 Delays

Consuitancy 2nu oiligr services may be delayed for a varlety of reasons. The
consultant serviee providar should notify the Pro¢uring Entity and explain the causes
of such delays. If corratlive actien raquires extra work and the delay cannot be
attributed to the consultany/ sérvice provider, the extra work should be reimbursed in
accordance with the contract.

8.10 Issuing Contract Variations

8.10.1 The formal method of making and documenting a change in the
Consultancy and ofher services contract is through a contract variation. Contract
varations are issued when there are agreed-upon changes in the scope of work,
personnel Inputs, costs, timing of the submission of reports, or out-of-pocket
expenditures, There are few Consultancy and olher services contracts of any type
that do not require a contract variation at one time or another. Normally, these relate
ta changes that have a cost implication, but when there Is a significant change in the
timing of an activity or a particular cutput, these should also be recorded through a
contract variation. Mormally, the request for contract variation is prepared by the
consultant/ service provider or Consultancy/ service provider firm and submitted to
the Procuring Entity. If the variation entalls an Increase In the contract amount by
more than 10% (ten percent), CA's (Competent Authority) prior approval is required.
Post contract variation carried out in the form of an amendment shall be published by

126



Manual for Procurement of Conauftancy & Othar Sarvican

the purchaser on the same a-procuremant porlals/Wabsitas that wera used for

publication of the ariginal tender enquiry
requirement during the contract

8.10.2 To take care of any change in the
change [n the scope

period of IT Projects as well, thare could be situations whereln
of work becomes necessary. These situalions should be dealt with objectivity and

faimess and should not be considered to unduly push the vendor 10 undertake work
or take risks which was not explicitly communicated in the tender document. At the
same time the vendor should not consider this as an opportunity to unduly charge
the Procuring Entity due to lack of availabla options. Generally, the value of the
change request sheuld not be more than plusfminus 15 (Fifteen) per cent. The RIP
document should contain detailed mechanism through which euch change requests
would be carried out. A ‘Change Control Board’ inay be constituted by tne Procuring

Entity including experts from academics and industry to consider and approve tie
proposed change requests. The decisions of this board (both technical as well as

financial) should be considered as final.

8.11 Substitution of Named Key Personnel
8.11.1 Cne common type of variation involves a sithshitition, of xey personine

identified by name in the conliucl Somstimaes a chanqe of personnel Is unavoidable
because of resignation, llnass, accident lnadestole pericinance, of parzonality
conflict. The contract must speciicalif 1naka pooviaiz o for tonas end o elifons Tl 5
which the staff can be replared, alout the reinunerstion. 0 Le pald ot Whan
personnel are to he replaced, certain faciors naed Lo be considared: -

i) Any replacament should be as well qualified or belter qualified thal the person

baing replacad;
i) The remunaralion should not be moie than that was agreed upon for the person

being replacer”
iii) The consultant/ sorvice provider shouid bear &ll cosis arsing out of or incidental

io the replacement (cuch as alifares for tha suhsttute expsrt).

§.11.2 Substiuiion of key gorsonnel during executis of consultancy conliact:

i) Quality In consullancy conirncts i3 lergely dapendent upon depioyment gnri-.
performance of kay personnel, dring execiticr: »f the con'ract,
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ii)

I}

The following conditions should be Incomporated in tender documents for
procuremant of consullancy services:

a) Substitution of key personnel can b allowad In compalling or unavoidable
sfiuations only and the substiluta shall ba of squivalent or higher credentials.
Such substitution may ordinarily be limited to not more than 30% of total key
personal, subject to equally, or better, qualified and experienced personnel being
provided to the salisfaction of the procuring enfity.

b) Replacement of first 10% of key personnel will be subjsct to reduction of
remuneration. The remuneration is to be reduced, say, by 5% of the
remuneration which would have been paid lo the original persenal, from the date
of the replacement till completion of contract.

c) In case of the next 10% replacement, the reduction in remuneration may be
equal to (say) 10% (ten percert) and for the third 10% replacement such
reduction may be equal to (say) 15% (fifteen percentage). In case such
percentages are not relevant, or for some other practical considerations, for a
particuiar contfact, the procuring entity may formulate a sultable mechanism
fallowing the above logic, which should be specified in the tender documents.

Public authorities may malke use of T enabled systems at the designated place
of deployment to ensure presence of key personnel as for the schedule of

deployment.

8.12 Billing and Paymentis

8.12.1 Payment Is made to the consultant/ service provider based on a schedule
agreed on in conlract, oftan based on ceriain milestones or outputs. The consultant/
service provider submits an involce to the Procuring Entity detailing the expenditures
for personnel and out-of-pocknt ltems. The Procuring Entity then reviews the
documentation and forwards It to Paying Authority for ultimate payment. In normal
preciice, il any item neads further scrutiny before the Procuring Entity can approve
payment, payment of undisputed items will bo made. But payment of any disputed
items will ba withheld unift the clrcumstances are clarifled.
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| ontract
8.12.2 The terms and conditiona of such payments are sel out in tha 5
whenain the amount of advance payment is specified, as ara the timing ©
the
paymenl and the amount of advance payment securily to be provided by |
Consultancy firm, The advance payment is set off by the Procuring Entity in equa
instalments against monthly billing statements until it has been fully set off. Once an

advance has been provided, requests for any additional advance a
vious advance. The advance

re not considered

until the consultant/ service provider liquidates the pre
payment security is then relaased. In some contracts thare may be provision for

maobilization fea lo be paid.

8.13 Disputes and Conflicts
8.13.1 Dispules between the consultany/ service provider and the client may arise for

a number of reasons. This could relate to techrical and administrative matters such

as interpretation of contract, payment for services or substitution of key experts — all

of which should be dealt with promptly and amicably between the contracting parties

in term1s of contract provisions. Thay may be tha result of delays prompled by

weaknesses on the part of the consultanl/ service piovider or the Prosuring Entity; by
a lack of funds; by delays in gatting key spprovals, da'a, or informaten; or by causes
beyond anyone’s control swchi @s natual uizasleis. Tiey may be tha resull of
deviations from the Scopa of Work or work plan Ly lhe consultant! service provider
or out-of-course requests for daviations Ly the Prucunng Eniity.

8.13.2 All reasonabie efforls <hould be inade Lo avold dispules in the first place; botn

paities should attempt to deal with problems as they arisa on & mutually constructive

bagis. (This may include the repaldalion ot ccnsultant service provider staft if
necessary or a change in the personnel of the Procuring Entity's GMG) If this is not
possible, GCC sels clear procedres for dealing with disputes, This entails provision
of a nolification cf dispute by cne party to the other, and provision for & mutual
resolution at higher levels of aulority within the consuifany service provider and the
Procuring Ertity. Finally, If the dispute carng! bo o jea bly satilad betwaen the
consultant/ senvice providor and (he rocuring En'iiy I'.i"l:.-ll rlruUIafm is made for
arbitration under the Abitration Claise. e award dacriad ny aibitration tribunal is

binding.
£.13.3 Arbliration and dispute resolution
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)

During operation of fhe coniracls, Issues and disputes arising due to lack of
clarity in the contract hosoma tha root cause of litigation. Litigation has
adverse implications on the timelines and overall cost of the project. Before
resorting to arbltratiunn:tfgalmn the parties may opt for mutual discussion,
mediation, and Enncillahnn lur ihe resolution of disputes.

Arbitration /court E:WErds ahuutd be critically should be critically reviewed. In
cases where there is a decision against government / public sector enterprise
(PSE), the decision to appeal should not be taken in a routine manner, but
only when the case genuinely merits going for the appeal and there are high
chances of winning in the ceurl/ higher court. There is a perceplion that such
appeals ete. are sometimes resorled to postpone the problem and defer
personal accountabiiity. Casual appealing In arbitration / court cases has
resulted in payment of heavy damages / mnmminat!-nn !/ additional inlerest
cost, therely causing more hafrh to the exchequer, in addition to tarnishing

the image of tha Government.

li), The Organisation should monitor the success rate of appealing against

arbitration awards. There should be a clear delegation to empower officials to
accept arbitration / court orders. A special board / committee may be set up to
review the case before an appeal is filed against an order, Arbitration /court
awards should not be roulinely appealed without due application of mind on
all facts and circumslances inch'ding realistic probability of success. The
board / committee or otfier authority deciding on the matter shall clarify that it
has considered botl legal merits and the praclical chances of success and
after considering the cost of, and rising through, litigation / appeal / further
litigation as the case may be, it is satisfied that such litigation / appeal / further
litigation cost is likely to be financially beneficial compared to accepling the
arbitration / court award,

iv). Statistics have shown that in cases where the arbitration award Is challenged,

a large majority of cases are decided in favour of the contractor. In such
cases, the amount becomes payable with the interest, at a rate which is often
far higher than the government's cost of funds. This rasults in huge financial
losses to the government, Hence, In aggregate, It Is In public interest to take

the risk of paying a substantial part of the award amount subject to the result
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rare cases of insolvency elc. recavery of the

amount in case of success may become difficult. Instuctions :':‘3"'5 h::n
issued in this matter in the past, but have not been ﬁﬁly-mmpimd‘mﬂ'l. (v) The
only circumstances in which such payment need not be made is where the
contractor declines, or is unable, lo provide the requisite bank guE.lramBE
andior falls to open an escrow account as required. Persons responsible for
not adhering 1o are liabls to be held personally accountable for the de'tmfm'
interest arising, in the event f tha final court order going ag ainst the procuring
entity

v). The only clrmljmstam;:es in which such payment need not be mad
the contractor declines, or is unable, {0 provide the requisite bank guarantee
andlor fails to open a escrow account as roquired. Persons responsible for not
adhering to are able to be held personally accountable for tha additiona!
interest arising, in the avent of the final courl order going against the procuring
entity®'.

8.13.4  Arbltration Awards

of the litigation, even il in some

g s where

i) In cases whare tha Ministn/ Depertment has _nallenned an arbitral awad
and, as a resull, the amourl of the arbilral awund has rot been paid, 75% of
the arbibal award (whicn may lnclade ilercst up to date of ine award) chall
be paid by the Ministry/ Dopartment to the conlractor/ concassionaire against
a Bank Guarantee (BG). The BG =hall only be fnr the sald 75% of the arbitral
award as above and not for the Interest whish may become payable to the
Minisiry/ Cepariment shuuid the subsequert vouri order require refund of the
said amounl ;

) The payment may bo .necde Info a deslynstod Eaere,

¢ Account wiith tha
stipulation that the proc_eds will be used frer vor kaymant of lenders' dues

sacond, fur completion ¢f the, p:ojest and the 1o reumpletion of otner projects
of the same Ministry/ Department as mutusly. cresd/ doo; dad: Ay hatersos
remaining In the escrow account subsequant to eoltlsingnt of Iar‘n.'.’;ars' dues
and complation of projects of the Ministry/ Deparmont mey be allowed 1o ba

*! As notifled under para 16.1 10 16.5 of OGN/ Ko 10120z

1-PFD lssued
j_q_lu_m‘. '-"'H' ﬂﬁﬂiftn‘lr.rrtuf F:r:pg-_nﬂ]lu'H d“ﬁd
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used-by the contractor/ concessionalre with the prior approval of the lead
banker and iher Minisirg/ Daparimaent. If olhorwise aligible and subject to
contractuni provistone, retentioyr money and othier amounta withheld may also

ba released ageinst BG.|®

8.14 Force Majeure

8.14.1A Force Majeure (FM) means exiraordinary events or circumstance beyond
human control such as an event described as an act of God (like a natural calamity)
or events such as a war, strike, rlots, crimes (but not Including negligence or wrang=
doing, pedictable/seasonal rain and any other events specifically excluded in the
clause). An FM clause in the contract frees both parties from contractual liability or
obligation wien prevented by such events from fulfilling their obligations under the
contract. An FM clause does not axcuse a party's nonperformance enlirely, but only
suspends it for the duration of the FM. The firm has to glve notice of M as soon as it

occurs and it cannot be elaimed ex-post facto, There may be a FM situation affecting
the purchase organisation only. In such a siluation, the purchase vrganisation is o

communicate with the supplier along similar lines as above for further necessary

aclion. If the perfarmance in whole or in part or any obligation under Lhis contract is
prevented or delayed by any reason of FM for a period exceeding 90 (ninety) days,
either party may at its option terminate the coniract without any financial

repercussion on either side.

B.14.2 Nolwithstanding the punilive provisions contained in the contract for delay or
breach of contract, the supplier would not b [iable for impositien of any such
sanciion so long as the delay and/or failure of the supplier in fulfilling its obligations
under the contract is the result of an event covered in the FM clause.

8.15 Terminating Services Prior to End of Contract
8.15.1 At times, a decision is taken to terminate a contract prior to its conclusion and
the completion of the Consultancy and other services assignment. This may be for

various reasons, for axample:

iew rule 2274 of GFR, 2017 notifed vide OM No. F./1/9/2021-PPD lssued by Dapartment of Expenditure dated 29,10.2021.
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) Termination due to External factors: Extemal factors (ike natural 152 sm,rﬁ}
which are beyond the control of the consultant/ senice provider of the Procuring
Entity; |

i) Termination for convenience: The Procuring Entity may also terminate @
contract for convenience for reasons like shortage of budget;

; r the
iil) Termination due to breach of contract: Failure/ inability of one party ©

other,
] i ntal to
8.15.2 In some cases_larmination is the optimal choice; in others, it 13 detrime

the overall Intent of the assignment. This implies a missed opportunity and @ m:ﬁm
of the funds already expenderl on the assignment. For these reasons, termination
should be avoided If possible, even if this means 2 considerable re-st2ffing of the
Consultancy team.

tated by any pary. Tennination rmust be undertakon
rovide for a notice period of 30
ny legitimate rutgtanding fees

8.15.3 Termination may be ini
within the feme of the contract desument, Thesa

(thirty) days, the payment by the Frocwing Entily of @
ard costs to the censultant/ service provide:, and bw payraant of leqilimate cosls to
wind-up the Consultancy/ other service team{unless the termination was occasioned
by the dofault of tha consultant/ service provider).

8.15.4 The CMC would indicate which of tha finel billings by the firm &re eligible for
payment and which are not. In casa of dispule over what is or is not a legitimate
expense, eligila for paymoit, the diszute mechurizm described abnve is invored

and, if it Is net poasiblo to resuive the malter anicably, the |ssue is eubmilted for
arbliration. Tha cunirect will ersat: vadd unidl ine = hitration decizion is mede.

8.16 Concluding the Assigament : a

The contract is nnn.*mull,r consldored cluzed cn the day afier the eompletion date
listed In the contract. Any expendit e Incurred afiyr the completion dats ars Ll

to be paid. It Is therefore, Imporiant, Under &li types of assigrinents, fo =
consultant/ earvice provider lo raquest en exiension of the completion d r _'h“
appeers that additional items will need 1o be bllled after the complet Aghily
consultant’ service provider should submit the final isim promoty
the assignment. The standard consultant/ servics pravidar
cel.n must be sibmiiltad witr | 80 (eixty) daya of cemplation

ion date. Tha
Plly afier completing
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| Risks

ﬂﬁlfylﬂnn

Substitution of key expeds in
implementation: When the contract
progresses, over a periad of time, the
request for substitution of kev staff is
made by the firm citing reasons of
non-availability, health, and so on.

Tha Procuiing Entity needs to deal with
such requests strictly in terms of contract
provislons which permit substitulion of key
experts in exceptional circumstances such
as “dealh or medical incapacity”.
Substitution of a person "of equivalent or
batter qualification and experience” should
receive utmost scrutiny and compliance,
as diluting such a provision leads to loss
of quality of work and a serious integrity
issue. Such substitution should not give
any undue financial benefit o the
contracior.

Cost overruns In tima-based
| contracts: Time and Coct over-run is
a major risk in Time-based contracts,
as lhe payment is based on firne and
delay may resuit in unanticipated
berefil to the consultant and the
assignment may get delayed.

This type of contract should include an
upper limit of tolal payments to be made
to the consuitants/ service providers for
the assignmert fo safeguard against
excessiva prolonging of time and
payments. After this limit is reached, or
the period of completion is exceeded, CA
should review justification for extension of
the contract. One of the ways to prevent
cost overruns in time based contract is to
require Procuring Entitys acquire contract
management capacity fo manage
consullants coniract before contract is
signed. ft is Procuring Entity's mandate to
monitor consullant's contracts and also to
request consultants to keep producing
progress reports and highlighting the
stalus of their conlract as it reaches
milestones cuch as 50% and B0%
progress. Procuring Entity must careful
authorise mobllisation and demobilisation
of key experts, and examine the time
sheets and other  relmbursable
axpenditures,
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of consultants/ service providers

3.1 Types of Contracts

There are different basis for linking payments to the performance of services (called
types of contracts) — each having different risks and mitigation measures. Bids are
called and evaluated based on the type of rontract. The choice of the type of
contract should be based on Valuo-for-Monay (VIM) with due regard to the nature of
assignment. Adoption of an inappropriate type of contract could lead to a situation of
lack of competition, contractual disputes and non-performance/faillure of the contract.

Each type of confract is desciibed briefly in subsequent paras, &nd criteria are
suggesied for their adoption alar.g with risks and miligation maasures, Mostly used
types of contracts are:

i} Lump sum (Firm Fixed Price) contract;

i) Time based (Retainer-ship) contracts,

iii) Percantage (Success Fea) confract

iv) Retainer-ship cum Success foe based contract;
v) Indefinita delivery contract.

However, in vase of Procurement/ Uutsuurcing uf ofher (non-consulting) Seivices
depending on tha nallire of services, van bo either | timp-sur; contracts, Time-basad
(Retainer-ship) confracis, vr uni (e s vive) 1aén (327 Tay] Hendee on per Km
basis) based corlract fas i vase uf Coods and Woiks) = or & mix of thess. In cartain
uncertain but regulany needed gervices, indefinita dellvery vonira
or unit (item/ service) retos mav be appropriate. O
usual in procurement of other services.

slg, hazed on time
kel types of contracts are not

r’é?/ Lump Sum (Firm Fixed Price) Contract
3.2.1 The lump sum (firm fixed price) contract iy the preferred form of
under normal circumstances; tha Prociiring Entity ghall
Consultant's p-opoea! |s deemad fo Inclyde all prices -

40 ; 3

contract and
use thiz form of contract
No grithratinal COmrection

"y
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of price adjustments are allowed during evaluation. Lump sum consuftancy
contracts are easy to administer because there Is fixed price for a fixed scope
and payments are linked to clearly specified oufputs/ milestones/ deiiverables

such as reports, documents, diawings,

bills of quantities, software programs and

s on. In view of Risks mentioned below this type of contracts are widely used for
simple planning and feasibility, studies, enviranmental studies, detailed design of
" standard or common strictures, preparation of data processing systems, and S0

forth.

3.2.2 Lump Sum Centracts ’ Risks and Mitigations ‘

Mitigation

Risk .
The guality and Scope of tiie Output/ | Lump sum service contracts should be
deliverables is not linked lo the | used mainly for assignments in which the

payment. There may be tendency for the
consullant/ service ‘providér fo cut
comars on qualily and scope of the
oulput! deliverables by saving on
resources employed. Disputes may arise
due to different possible interpretations of
guality and scopo of assignmni.

. e e —  EEr——

Time over-run: As time Is not iinked fo
the payment. There inay be terndency for
the consullant! service provider to save
on deployment of resources which may
result in Ume-over-run.

quality, scope and the timing of the
required output of the consultants/
service providers are clearly defined.
The rontract should include provision for
evaluation of quality and scope of
dellverables and ceitificate for its

arceptabilily may be recorded. Payment
should be made only against certiiicate
of acceptance of deliveiables.

While the payments are not linked to
time, the assignment should be
menitored per month to ensure that the
output per menth is in line with planned
and astimated time-line.

3.3 Time-Based (Retainer-ship) Contract

3.3.1 In Time-based (Retainer-ship) contracts payments are based on agreed
hourly, daily, weekly, or monthly rates for staff (who in consultancy contracts are
normally named, but not so in other services) and on reimbursable items using
actual expenses and/or agreed unit prices. These are also called as retainer ship
contracts, since the consultant/ service provider are retained for a pre-decided
period. The rates for rsta;?‘ Include salary, soclal costs, overhead, fee (or profit),
and, where appropriate, special allowances. This type of contract is appropriate
when Lump sum contract Is not fansible duse to difficullies In defining the scope

and the length of services, elther because the Inputs required for attalning the
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| cause the services

obiectives of the assignment is difficult to assess of be

: i riod may vary:
up to activities by others for which the completion pe l
t},pa ﬂf Eﬂntmﬂ

advisory services,

is widely

; s
Because of risks and mitigations mentioned below. thi g

: tion,
used for complex studies, supervision of construc

most training assignments etc. | mae el EE
33.2 Time-Based Contracts - Risks and 1I.|ltis;.r-!r':af'=1*rt_____‘________________.~
Risk o | should inciude provision for

—Scope of he Oulput! | The wontraut should (A o 0e  of
.:I‘t:lnlvz:tlril?srul; i LL:II'F:I[}-ﬁI.II'I'l Contracts, | evaluation of qf"}_f; Aificate for its
is not linked to the paymant. Tnere may dalwerab_rﬁf ﬂf_:ﬂay o :
be tendency for the consultanl/ serv.ce acceptabilivy 4 be released only
provider to cut comers on quality, scope F'a;r_mants-" sl.'lﬂu‘ iy
| and timing of the output/ deliverablas vy against sz certifica
| saving on resouces empleyed. Disputas
may arse due to different possible
interpretations of quality and scope an
assignment. 1 -

; not | ris need o be closely monitore
Performance In cach time period is mot | ﬂ:dntra a8 e e ey o ‘Procwing
linked to the payment. There may be | a admi !
tendency for rﬁm consultant/  service | Entily’ fo ensure that the progress O

d staff in a dirioiy and | assignment is commensurale with the
Eﬁﬂﬂfﬁﬁﬁnar. funa cpent and that the resourcas for

which cavmant is claimed have actuaily
efficienfly and prodiclively ceen
Joployei wii the assqguenanc during the
| peddiuG, S Svalem o monihly reporting of
ayodts and quattum of work achieven
Ly G2 ccnsaitant zeivice provider to CA
should be insticled to enable
supervision.

Time and Cost ovor-run s @ majur risk | This type of contract should include an
i contracts, as the paymant | upper limit of total paymsants to be made
is based on tims and detay may resull In | to the sonsuitants/ servica providers for
unanticipated benafit to the constllent | the assignment to safeguard ageina:
and tha assignment may get dolayed. . | excessive prelenging of tima gﬂar:'iii

payments. After this limit is reached, or

the narlod of completion s :
ehoufd pasj : ; #.quadl CA
- f H"Iﬂl WH!";:HIL juﬂﬂﬁﬂ-ﬂﬂn‘i - '-;.."r' ﬁ,{tﬂns!m

3.4 Percentiaps {Buccess/ -:cunt!nghrﬁuy F'-“E!-r. i

Contrast =
3.4.1 Percentage (Succues/ Conlinganay Foe) contran(s ;}[}ﬂm}y.,ﬁ. = &
: at

® the fses paig
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fo : TN
the consultany service provider o the astimated or actusl project coal, or tha cost
of the goods procured or Inspected. Since the paymant s made aftar tha succassful

realisation of objectives,

it Iz also called success (or contingency) fee contract. The

final selection is made arnong the technically qualified consultants/ service providars
who have quoted the lowest percentage while the notional value of assels is fixed.

Oue to Risks and mitigations discussed below, these contracts are commonly used
for eppropriate architectural services; procurement and inspection agents.

34.2 Poercentage Contracts - Risks and Mitigalions

Risk

Mitigation

' The quality and Scope of the Output/

deliverables as in l.ump-sum Contracts,
15 not linked to the payment. Thera may
be tendency for lhe consultant/! service
provider to cut cormers en guality and
scope of the output! deliverables by
saving on resources employed. .

The conlract should include provision for
evaluation of qualily, scope and the
timing of deliverables and certificate for
s acceplability may be recorded.
Payment should be made only against
certificate of acceptance of Jdeliverables.

Time over-run: As time is not linked to
ihe payment. There may be tendency for
the consultant/ servica provider 1o save
on deployment of resources which may
result in time-gver-run,.

| While the payments are not linked to

{ime, the assignment should be
monitored per month to ensure that the
output per month is in line with planned
and estimated time-line.

Bias against Economic solutions:
Since the percentage payment is linked
to the total cost of the projeci, in the case
of architectural or engineering services,
percentage contracts implicitly  lack
incentive for economic design and are
hence discouraged.

Therefare, the use of such a contract for
aichiteclural services is recommended
only if it is based on a fixed target cost
and covers precisely defined servicas.

3.5 Retainer and Success (Contingency) Fee Contract

3.5.1 In Retainer and Success (Contingency) fee contracts the remuneration of the
consultant includes a retainer (time based, monthly payment) and a success fee
{Percentage based), the latter being normally expressed as a percentage of the

estimated or actual Project cost. Thus, this type of contract Is a combination of Time
Based and Percentage Contracts.

Due to risks and mifigations discussed below, Retalner and contingency fee

contracts are widely used when consultants (banks or financlal firms) are praparing
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in
companies for sales or mergers of firms, notably

also be used for assignments rel

privatization operations. It can

restructuring/ change-
J——

aled to mganiﬁﬂliﬂnﬂl
ions

I

| 352 Retalner-ship and Contingency Fee

Contracts - Risks and Mitigat

Risk Mitigation in both
: jes as In
Al Ri ' o bolh | Same mitigation strateg
Risks as applicable Percentage and Time Based contracts

Percentage Confracts and Time Based
contracis are encountered in this case

may be adopted in this case.

3.6 Indefinite Delivery Contract (Price Agreament)
3.6.1 These coniracts are used when Procuring Entily need 1o have

*cn call’

speclalized services, the extent and timing of which cznnot be defined in advance.
This is akin to the system of 'Rate Conlracts' nr framework contracts in the
procurement of Goods. Thern is no commitment fiom Procuring Entity for the

guantum of work that may be

assigned fo the consultant/ service provider. The

Procuring Entity and the firm agree on the uril rales {o be paid, an payments are
made on the basis of the time/ uantum of service actually used. The consultant/

service provider shall be selec

providing the services.

These are corimonly used lu

cied Lased on the unit rale ruoled by them for

relain “advisers” ¢r wvaill sarvicss wivaall - for

example; expert adjudicators for dispuie resolution parels, instituticnz! raforms,

procurement ndvica, lachnica
Services, Temporary Manpower
a year or more.

| troubleskuoting, Uocumert Management, Tax

Duployment &nd so forth -- noimally ever a pedod of

3.6.2 Indofinite Delivery Contrats - Risks and Millgations

. - - |Migaton —
5 over-ttilization: | The naed assesemant of ulized coms ——:
Indefinite Delivery: Contracts | subjact to some scutiny t;[lzﬁ:uf‘ﬁmm.th
mi;:zaﬂdt gsknxgasgﬂ Eiﬂ D::;I abnimal Lnexpialiiatie trend iﬁ-lﬁ'gtafzmem =1
ac Ll L b .
need since the scrutiny of | DS/ CONACHS Need tu he chygals o
servica need may rot ba as l:':am:ﬂiﬁl-ﬂrﬂﬂ b!f tha IF'UL-'U_LhrH I:::I{Fmﬁﬂﬂﬂrﬂﬂ Hnd
intense as in case of wuthey te tere ls no Fﬂﬂﬂf‘fir'-':iulat& ur il 0 ensize that
types of contracte, E:':PH I'IIE;EJI'I'!IUI'II ronliag ﬁluﬂ'mﬁ‘:ﬁf‘rﬁ:ej usage
control over 12 ang H faid
iﬂ obioined o oxters E'gha?cﬂda:&r:m?l '?f CA may
S/816M of moyh i
UEN Y reportin
mﬁdﬂf work ﬂhh?ﬂd hﬂ u‘[};anayuutﬁ and
: i CONsultany
-—-_-_-_-_---lI
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R F O

'3.6.2 Indefinite Delivery Contracts - Risks and Mitigations

il

Risk

P

Mitigation

service provider to CA should be instituted to

enable supervision. In the report a monthly payout
benchmark may be kept, above which the report

imay be required to be sent to a level above CA.

| The guality and Scope of the
Output/ deliverables as In
Lump-sum Contracts, Iz not
linked to the payment. There
may be tendency for the
consultant/ service provider to
cut commers on quality, scope
and timing of the output/
deliverables by saving rn
resources employed.

The contract should Include provision for evaluation
of quallty and scope of deliverables and certificate
for its acceptabllity may be recorded. Payments

should be released only against such certificates.

Performance in each lime
period is not linked to the

payment. There may be
tendency for the consullantf
service provider - to . use

resources in a dilatory and un-
productive manner.

Contracts need to be closely monitored and
administered by the 'Procuring Entity’ to ensure that
the progress of assignment is commensurate with
the lime spent and that the resources for which
paymant is claimed have actually efficlently and
productively been deployed on the assignment
during the period. A system of monthly reporting of
payouts and quantum of work achieved by the
consultant! service provider to CA should be
Instiluted to enable supervision.

Time and Cost over-run is a
major risk in such contracts,
as the output may not be
achieved in the eslimated
time.

This type of contract should include an upper limit
of total payments to be made to the consultants/
service providers to safeguard against excessive
prolonging of time and payments, After this limit is
reached, or the period of completion is axceeded,
CA should review justilication for extension of the
contract.

3.7 Systems of Selection of service providers

3.7.1 Since the quality and scope of a consultancy assignment are not tangibly
identifiable and consistently measurable, the technical and financial capability of
consultants bocomes an important though Indirect determinant for quality and scope
of performance. In such a situation value for money is achleved by encouraging wide
and open competition among equally competent consultant. Thus, selection of
consultants is Therefore, normally done In a two stage process. In the first stage,
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h an ‘Expression of Interast

likely capable sources are shorllisted, If need be throug e
i responses

(Eol) through advertisemant. On the basis ©

meeting the relevant gualification and axparience requrramanta i
assignment are shortlisted for further consideration. The shortlist should include

than eight (E) eligible firms.

t their tach nical

Evaluation of

cial part

sufficient number, not fewer than three (3) and not mare
In the second stage, the shortlisted consultants are invited to submi

and financial (RIP) proposals generally in separate sealed envelopes.
the technical proposal is carried out by evaluators without access 1o the finan
of the proposal. Financial proposals are opened after evaluation of quality.

3.7.2 The relative importance of Quality and Prico aspects may vary from

assignment to assignment deponding on complexities/ criticality of quality
rvise the

requirements, internal capability of Procuring Enlity to engage and supe
assignment, as well as tho value of prccurements. Hence differant systems of
selection of consultants/ service providers are designed to schisve appropriate
relative imporlance (woightaye) of Qyality and Price aspects. Decision on sysiem of
selection is narmally preceded by an assessment of the capacity of the user lo
engage and supervise the implementation of propused assigninent. The selection
method chosen depends 1o some axtent on this assassment. Selection of system of
selection also should take into account the likely fizld of Bidders.

3.7.3 The nomer.clature of various selection methods below is in line with generally
prevalent nomenciature and Therefore, varies slinttly from the terms used in the
2006 veision of Finance Ministiy's ‘Manual of Poiivies and Frcn::édurﬂ of Employment

of consuliants’.

i) Price based Syslem - Least Cost Seleution {108

ii) Quality and Cost dased Seliclhon (QCHSE);

iii) Direct Seleciion: Singld Subive Seleci 1 (S55;

3.7.4 Unlike Procurerent of Consuntancy Services, procuremant of G e

done by a simpler process akin to those of procurement. of Geadls and Works. In

procurement of other (non-constitancy) services normally system of selection u-.sad

is lowest price (L-1) basis as in procurement of Goods/ works for techni

responsive offers. Under very spaclal circumstanges I cally

also be used. However, In highly tachnical ang complex services. wh on ImE}f
 Where quality is

EG
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impartant (say in studies like seismic surveys, airbome data acquisition etc) where

use of QCBS system appears 1 be called for, it may be beiter handled as a
conzullancy contract.

375 It has bacom & praciice among some procufing entiies to routinely assume
thet open lenders which résult in single bids are not acceptable, and o go for re-
tender as a ‘safe’ course of actlon. This Is not comect. Ke-bidding has costs: firstly
the aclual costs of retendaring; socondly thie delay In execution of the work with
consequant dElH}' in tie altainment of the purpose for which the procurcment is
being done; and thirdly the r.'nn&slhmty that tlie re-bid may result in a higher bid'".
Even when only one Bid is submiited, ihu process may be considered valid provided
following conditions are satisfied:

1) The prnnurefnent was satisfactorily ad*mrﬂsad and sufficient time was given
for sulinission of hids,

2) The qualification criteria were not unde'y 1estirtive; and

3) Prices are reasonaile in comparison tn market values'*

3.8 Price based Systom - Least Cost Selection (LCS)

3.8.1 In this method of selection, consultants/ service providers submit both a
technical proposal and a financial proposal at the same time. Minimum qualifying
marks for quality of the technical proposal are prascribed as benchmark (normally 75
(seventy five) cut of maxiruhy 100 (hundred)) and Indicated in the RIP along with a
scheme for allotling marks for various technical ciiteria/ attributes, Alternatively,
since in LCS selection, technical offers do not require be ranked (or adding of
weighted technics! score to finencial score - as in QCBS selsction), it would suffice
in appropriately sknple casas (please refer to para 6. 2.2), if the evaluation criteria is
only a fail/ pass citeria prasc.r‘.hfng only the minimum qualifying benchmark. Thus, in
L.CS, a simplified evaluation criferia may also be used where instead of a marking

" -

Tas mﬁ-ﬂ under para 11.8 of OM No.F.1/1/2021-PPD lssued by Department of Expenditure dated 20.10.2021

18 Notifled under para 11,5 vide OM No.F.1/1/2021-PPD lssucd by Department of Expenditure dted
29,10.202)
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may he prascribed

Seheme a minimum failpass benchmark of technical evaluation
(8. must have completed at Ieast two similar assignments; must fiave @ lurmover ?f
al least Rs 10 (Rupees Ten) Crore atc). Any bidder that passes these benichmarks is
declared as technically qualified for opening of their financial bids. The technical
Proposals are opened first and evaluated and the offers who are qualifying as per
these technical evaluation criteria will only be considered as technically responsive,

and the rest would be considered technically nonresponsive and would be dropped
from the list. Financial proposals are then opened for only eligible and responsive
offers (Financial bids of other unresponsive hidders are retuned unopened) and
ranked. L-1 offer out of the responsive offers s selected on orice criteria alone
without giving any additional weightaga to maiks/ ren®ing of Technical proposal. This
System of selecdon is roughly the rame as the price based salection of L-1 offer
(emong the fechnically respoisive uffers) i procuremant of Goods/ Works. In
Finance Minisin/s 2008 'Manuzl of Policiss and Frocedure of Employment of
consullants/ seivice providers' this is calied QCBS, which is not the gensrally

prevalent nomenclature, (Rufe 193 of GFR 2017 also see para 6.9.1)

LCS is considered suitable for recruiting congultants! sarvice providers from firms in
most assignments that are of ¢ slandard or routine nature (such as sngineering
design of non-complex works) where well established practices and standards exist.
It is the simpiest and tha v icxkest s_i,r:-‘tﬂ:m ol Selaction and under normal
circumslances, his 1aelhod of evaluation shall be used as defaull sings it allows for
minimum satisizciory technical sfiiciorey waln eccnumy, Justifisaiion must be

provided if a selaction meth o i<h € fiin | Tu st ha Lrad

B e wa

3.82 Least Cost Selection - Ricks and Mitigatizns.

_——— .--r----—ll-— FERAS T W giEE— e e rm  ——— i e

Risk Mitigacion
Technical criteria may not bo relevant t | Technival criteria selacted should be
realization of quality of assigrment. ralevant arul proportional to  the

requirement of quality of asgignment and

the selsction process should ba rigorous
enougn to ensure that on one hand no
technically un<atisfactory bids should be
Bbie 1o gel nast a lsose criterda and on
the ethar hand no technicaily satisfactory
offsr ehousd oet ruted out by tight criteria.

Niarking Subjectivity: The sheme o | 113 lir, o or 16 lay dewn as objective @
suflg;n_?q@_-_l.' Marking as possible, Cases

marking or its _applicaticr  may he
Gy

F
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_ Chapter-3: Types of Gontracts and Systams of Selaction of consullanis/ Sarvics Pravidars

_____________——

3.8.2 Least Cost Selection - Risks and Mitigations

—

Risk _ Mitigation
subjective. where subjectivity 18 unavoldable (as In

evaluation of methodalogy etc), @ system
of grading responses and thelr marking
' ' may ba laid down in the bidding
documents, Procuring Entity should also
have a system of conciliation and
moderation of widely disparale markings
by different members of evaluation
ernrnlttau.

e ——

3.9 Quality and Cost Based Selaction (QCBS)

391 In QCBS selection, minimum gualifying marks (normally 70-80 (seventy —
eighty) cut of maximum 100 (hundred) marks) as benchmark for quality of the
technical proposal will be prescribed aiel Indbcate;d in the RIP along with a scheme
for allotting marks for various technical criteria/ attributes. During gvaluation of
technical proposal, quality score is assﬂgned out of the maximum 100 (hundred)
marks, to each of the responsivd bids, as per the xcheme lald down in the RfP. The
consultants/ sevice providers who are gualifying as per the technical evaluation
criteria are considered as technically responsive, and {he rest would be considered
technically nonresponsive and would be dropped from the list. Financlal proposals
are then opened for only eligible and responsive offers and other financial offers are
returned unopened to bidders. The Financial Proposals are also given cost-score
hased on relative ranking of prices, with 100 (hundred) marks for the lowest and pro-
rated lower marks for higher priced offers. The total score shall be obtained by
weighting the quality and cost scores and adding them. The weight given to the
technical score may not be confused with the minimum qualifying technical score
(though they may in some case be equal). For example, the weightage given to cost
score may be 30% (thirty percent) and technical score may be given weightage of
70% (seventy percent, but should never be more than 80%). The ratio of weightages
tor cost and Technical score could also bo 40:60 (forty: sixty) or 50:30 (fifty. fifty) etc.
However, the weight for-the "cost’ shall be chosen, taking into account the
complexity of the asa&gﬁmﬂnt.ang the relative impartance of quality, The proposed
weightings for. quality and cost shall be specified in the RfP. The firm obtaining the
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tically QCB
highest total score shall be selected. It may be noled that theore

S system

; based
lth weight of 100% (hunarod percent) for the ‘cost’ approximates ‘”; P"'ﬂ:um 5
LCS system. In Finance Ministry's 2006 'Manual of Policies and Pro o
Employment of consultants’, this is called CQCCBS, which is ru:fi the gene ;
prevalent nomenclature. This method of selection shall be used for highly l:ed'lnfﬂﬂ Y
complex and critical assignments where it is justifiable to pay apprﬂﬂriﬂtﬂlr‘hlﬂhﬂf
price for higher quality of proposal. Table 3 provides a suggestive weighting for

QCBS. (Rule 192 of GFR 2017,

also see para .9.2)

Table 3. A suggestive weighting of scores fur OGES

Daseription

TRenarks

—

| Weighting
QLBS

%)

High complex/downstream
consequences/spacialisad

assignments

— Bl

Use QCBS willi | £0/20
ligher teciivical |

weightage

ﬁlﬁ_lityr.*ﬂus! Seore

in

Moderate complexity

Majorily of cases | 75-35/ 3595
will follow this

range

Assignments of a slandard
or routine nature such as
auditors/procurement

agents  handling the
| pracurement

3.92 QCES - Nisks and Mitignii;ny

lUse of LCS |s
appropriate

60-50/40-50

_ ewm

Risk

-—-rn_-—‘—-_ e

_____ i Mitiearing

Inapprepriate  3elsction o
Thero is a
is salectad
would have boen more
congidering the quality requi
the capablity of Procuring
monitor the assignment.

possibillly that QCUS systam
where LCS or othe- aysloms
appropiiata
rements or

QCBS: [ Selurtic,, of GCEE
und apniied

only un
Meditio 4

day
A& 2hoyg,

Enity to

Waelghtage of Technical; Cosi may nal
be al o quallly requirements

4

thirty) ehouig be

BNd | gty O Bdegus

Technical eriteria ma
realization uf qualizy

¥ nut be relevant ip
of agslynmen.,

'ﬁh\:in'. Bl
rp"l"n.!.: < PR Of qu 5
tha 8&lpct]..n Fnt! SRy
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-_-_"'_"'——-—-— =
< gheuld be
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fferent from 7030 (seventy:
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382 QCBS - Risks and Mitigations

At M flon
| . a:l,agutn get past a loose criteria and on

tisfactory
the other hand no technically sa
offer should get ruled out by tight criteria.

‘Marking Subjectivity: The scheme of | It is important to |ay down as ubjﬂ*éf::ﬂz
.marhil"lg or Its application may be |scheme of marking as pﬂﬁslhlﬂ. Iﬂ
subjective. where subjectivity is unavoidable (as

' evaluation of methodology etc), a system
of grading responses and their marking
may be lald down in the bidding
decuments. Procuring Entity should also
have a system of conciliation ‘an:l
moderation of widely disparate markings
by differeni members of evaluation
comitillee.

3.10 Direct Selection: Single Source Selection (SS3)

3.10.1 Under some special circumstancas, it may become necessary fo saelect a
particular consultant/ ‘service provider where adequate |ustification is available for
such single-source selection in 1iie context of the overall interest of Procuring Entity.
In Finance Ministry's 'Manual of Policies and Procedure of Employment of
consultants’, this is called DNS. which is not the generally prevalent nomenclature.

(Rule 184 of GFR 2017, #lso see para G.9.3) The selection by 5SS/ nomination is
permisaible undor exceptiona] tircumslance such as:

i} tasks that represent a natural continuation of previous work camried out by the
firm;

fi) in case of an emergency situation, situations arising after natural disasters,
situations where timely completion of the assignment is of utmost importance;

i) situations where execution of the assignment may invaolve use of proprietary

technigues or only one consultant has requisite expertisa;

iv) At times, other PSUs or Government Organizations are used to provide technical
expertise. It is possible to use the expertise of such Institutions on a 5585 basis:

v) Under some speclal clrcumstances, It may become nocessary to select a
particular consultant where adequate justification is avallable for

fource selection in the context of the overall Interest of
60

such single-
the Ministry or
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in the
id be recorded in
Department, Fulljustification for single source Sﬂhrfﬂm Ebh:;:re resorting to such
file and approval of the competent authorily s

single-source selection,

- ve a procedure in
Procuring Enfity shall ensure falmass and equity, and shall ha
Place to ensure that:

; ks of a
a) the prices are reasonable and consistent with market rates for tas
similar nature: angd
+ s 1 Eﬂd
b) the required cunsultancy earvices are not split into smalisr sl
Procurament,

310 2A1 worksipurchase/ consultancy contracts awarded on nomination basis
should be biought to the natics of feilowing authorities for information-

a) The Seccretary, in case of ministries/dopariments,
b)  The Board of directors or equivalent managing body, in case of Public
Sector Undertakings, Public Sectar Banks, Insurance companiag, ete:
c) The Chief Executive of the organisation whare such a managing body ie
not in existenca,
L. Tha feport rdalng o sucl avEds O noinington LaEs shail b2
submitiea w  iha Secreiany Toan M hiaf Executive  faguivalsn
inanaging body, 2 iery ¢ iarer,

?, Tne awdit comraitles . simiia, urit in the ergarnisation may da raquired

to check at least 10% of such Cases.
2.10.2 . 888 -Risks and Miigatlans — T ——
I = W=7 L
ik Mirlgetion

Inappropeiate Selection of 555- There | Fyj| Tu"gﬁﬁaa‘r—"‘—‘—'—.-—-—-_.______
I8 a possibility that 5SS systen |s selactiur, ehqu;"hﬁf"”' S'ngle - source

selected where LCS or other systems | an:| HPBIOV] OF he mﬂrﬂzll ﬂin the file
would have been mong appropsiate | (St 15 ot E mn-a:.n jx authority
consldaring the quality randiremans cr | Sopk shoulg EOVBIEly rastrics | s
the capabifly of Prosurina Entty 10|8Sy sctic) ubtumai;r'hg'*mfm-":'
wionitor tna essignment. The sssignment 10 Lt eingle-sourpe : 'lﬂﬁﬂ:'hng
may be spit I pacels lo avyir selacligr,, th: ““Fm” uﬂ‘-"""ﬂm |I:ﬂw_‘-. N direct
competilive salc=Hon systems or 1o ayaly ANSLTe falmass gng “rfity shoylg
oblalning highs: lavel #pprovals for 885 required cop

au! i :
= -“ME%“:% are
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to avoid competitive processes.

Cest may be unreasenably High: 1he | Procuring Entity must have a procedure
sngle consultant/ service provider -Is |in place 1o ensure that the prices are
likely to charge unreasonably high price. | reasonable and consistent with ma X
rates for tasks of a similar nature.

' . | necessary negotiations may be held with
the consultants/ service providers o
examine reasonableness of quoted

price.

3.1 Fixed Budget — based Selection, (FBS) for consultancy
services : |

3.11.1GFRs 2017 provide three methods for selectionfevaluation of consultancy
praposals viz. Quality and Cost Based Selection (QUBS), Least Cost System (LCS)
and Single Source Selection (SSS). The Fixed Budget Based Selection(FBS)
method i3 hereby aiso allowed for selection of consultants. Undoer this method, cost

of the consulting services shall be specified as a fixed budged in the tender
document itself, FBS may be used when : Bl

(i} the type of consulting services réqurred Is simple and/or repetitive and can be
precisely defined; and
(i) the budget can be reasonable estimated and set based on credible cost

estimates and/ or previous selections which have been successiully executed:
and

(i) the bucget is sufficient for the consultant to perform the assignment,

3.11.2 Under FBS, the selection of the consultant shall be mada by one of the

following two methods :

{1} By a competitive selection process, based only on quality, using specific marking
criteria for quality in the manner indicated In Rule 192(l) of the GFR. The
proposal with the highest technical score that meets the fixed budget
requirement shall be considered for placement of contract,

(i) In cases of repetitive or multiple assignments, by empaneliing suitable quality
criteria. Thereafter, selection of a specific consultant for a specific assignment
from such panel shall be based on overa|l considerations of public Interest

=
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including timeliness, practicability, number of other assignments already given [0

thal consultant in the past, etc. In such cases the budget for each assignment
shall also be fixad by tha procuring entity.



1.11 Principles for Public Procurement of Services
1.11.1 Other principles of Public Procurement as mentioned in 1.6 above are also
equally applicable to Procurement of consultancy/ other services. To ensure value
for money during procurement of consultancy and other services, the following
additional principles shall be considered:

e 1] iebe———
1

i) Services lo be procured should be Jrisiifiable in accordance with Para 1.10

A [T b o - TR Y P ey e — b SR P p— =l

above: = = Casmn _ e ———
" i) In case of Consultancy Services - well-defined scope of work/ Terms of

R-e_firence (ToR — deXcription of services) and the time frame, fu-r \;t?:-ﬁ

services are fo be availed of, should be determined consistent with the overall

objectives of Procuring Entity, In_other (nnnmnsultancy services) Activity
Schedule (a document covering well-defined scope of work/ description of
services and the time frame for which services are to be availed of) should be
consistent with the overall objectives of Procuring Entity:

b
'. iil) Equal opportunity to all qualified service providers/ consultants to comaeis
should be ensured; R s _ mpete

e

( tir'} Engagements should be economical and efficlent, o

(Rule 182 of GFR 2017,

25 ~—"
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e —

and iﬂil&lﬂl’il‘:,r in tha salaction procass (that [s, Fmﬂd'

awarded, administered, ang executed according to highest ethical standards)
and, o=t

vi1 Additionally, in procurement of nnnnmtnmy sorvices, consultants should be of

high quality, in line with Justification as per para 1,10.1 above
1.11.2 In Procurement

vl Transparency

of Consultancy, these considerations can be best addressed
through unrestricted Compaetition among qualified shortlisted firms or individuals in
which selection is based on the quality of the proposal and, where appropriate, on

the cost of services to be pm'w:lad Herice Procurement ;:.f Eﬂl‘lﬂl.l".'ﬂﬂﬂ'_il' naads to be

done in a two stage process,
S P S T

H::rw&vﬂr procurement of other servicos is done by a simpler process akin fo those of
procurement of Goods and Works, These are deidilod in Chaater 9.

(Rule 179 of GFR 2017)

1.12 The Law of Agency - applicable te Procurement of
Consultancy and other Services

Laws which are applicable to Public Procuremant of goods equally apply to
Procuremant of Consultancy and other services, Thesa are delailed in Appendix 2.
Legally speaking censultants/ seivice provider would be ar, Agent of the Prncipel/
Client/ Procuring Enlity — Procuring Entity to carry cut the senice! assigniment on its
behalf. Such a relationship is covered by The Law uf Agency (Section 162 (o saction
238, of the Indian Contract Act, 18/%) ana hence there exists a Principal/ Prociring
Entity and Agent relationship between I-'"'I'ILI‘:'.:H'IHE] Emity ard such consultany/ sarvics
provider. As per this [aw, the Procuing Entity Is vicariously ‘agally 2nd finsoclally
liable for actions of its Agents. For exsinple. a violelion of serlaln laboyr laws in
deputing staff for Procuring Entit,'s cortract by tna -m&nt!sl may rendar the Pmmrinq
Entity legally and financially answerable for such violations, under certain
Gircumstances. There is a need to be aware of such eventualities, Stnndard Bh:lding
Documents should take care of this aspeci,

1.13 Proactive Information Disclosures

24



Marual tar Frocuremen] of Consultnney & Other Sarvicns

ased by public
a discl on 4(3)
Iso {o

Section A1) (b)Y of the RTI Act laya down the information to b 8l
authorities on g mm.nmnl or proactive basls and Section #a i da
prescribe the method of its dissomination to enhance transparency o4 onnel &
reduce the need for filing individual R11 applicalions. The Degarihort s f India
Training, I"-'Iin:'si!‘;f of Pe rsnﬁnel. Public Grievancas & Pensions, Government 0 1_|,i.:|‘9;
has issued "Guidelines on suo motu disclosure under Section 4 of the Sl N:r to
their OM No.1/8/2011-IR dated April 15, 2013,"2, The relevant guidelines relating

information disclosure relating to procurament ara reproduced below:

“Information relating tu procurement made by public authorities including publication
of naticeftender enquiries, corrigenda thereon, and details of bid awards detailing the
name of the Vendon Coniractor of goods/services being procured or the works
contracts entered or any such combination of these and the rate and total amount at
which such procurement or works contract is to be done should be disclosed. All
information disclosable as per Ministry of Finance, Department of Expenditure’s O.M.
No 10/1/2011-FPC dated 30ih Novenber, 2011™ (and 05th March 2012} on
Mandatory Publication of Tender Enquiries on the Central Public Frocurement Portal
and Q.M. No. 10/3/2012- PPC dated QSth January 2014 on implementation of

comprehensiva end-io-end e-procurement should be disclosed under Section 4 of
the Right to Information Act, L e

" S——

e

/ 1.14 _Pﬁhlin Procurement Cycle
" The entire process of procurement and implementation of

Consultancy and other
services shall include the following steps:

principle approvals:
I} Preparation of the TR (In cose of consullancy services

I Activity Schedule(in
/ case of other/ non-consultancy services), cost estimate ang i
H administrative and budgetary approval: ng
— ey __‘_‘_‘_‘_-_--_-_-_-_-__-_._-

= Wit /eic.gov.in/GuidelinasOnProActive. pd!

" Wt/ Minmin.nic infthe _ministry/dept_sxpandiiure/girs/p

Ub_t!M!'l" m'q__m
- PRortal,
“hﬂwﬁmﬂmrmlnftpmﬂlmmemu.fmtumumnun_mn P

NST_DOC_No_7/00a
5 Do SthMarch2013 pge




chaptet-1- ntroduetion to Procureimany af nﬁﬁmﬂlﬁnq, I Dika € LAy
iy In case of Procurement of Consultancy Services - Short list of consultaria -

Eol formulation, publication, recaipt of proposals and evaluation:
iv) Preparation and issuance of

tha RAP; Receint of proposals; Evaluation of
eghivicat proposals; “onsideration of quality; Evaluation of financial propogals;

Selection of wiining propnsal; Negotiations and awarr of the contract to the
selected finn; and

v) Monitoring of Assipnments,

Details and proceduies of various siages of the procurement cycle would be
described in folluwing Chapters of th-o marnJale,



